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INTRODUCTORY COMMITTEE REPORT 



To THE Iowa State Bab Association. 

No more severe indictment of hmnanity has ever been 
drawn than that set forth by Shakespeare — **The evil 
that men do lives after them; the good is oft interred 
with their bones ' ' — yet the thoughtful man is forced as 
a result of social observation, to confess the same a true 
bill. The self -perpetuating power of wrong, and the in- 
ertia of good presents the most interesting anomaly of 
human life. A recognition of such a fact furnishes nei- 
ther excuse nor justification for passive submission; 
rather it places positive duty upon us to be active in the 
work of preservation, conservation, and transmission to 
the future of the good of the past and of the present, and 
to a peculiar degree this obligation rests upon the fol- 
lowers of the profession of the law. 

It is a matter of pride to us of the Bar of Iowa, that 
Iowa lawyers first conceived the idea of association and 
organization, not only for the purpose of increasing the 
efficiency of the individual lawyer, but with the loftier 
purpose of raising the ethical and intellectual standards 
of the profession, and of initiating movements for the im- 
provement of the social and moral conditions of the State 
as a whole. It is, on the other hand, however, a blot on 
the escutcheon of the younger generation of the bar in 
Iowa that they, through sloth and indifference, permitted 
the original association to come to an untimely end, and 
the work which it was organized to carry on to remain in 
quiescence for nearly a quarter of a century. 
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By the organization of our present Association, we 
have in part redeemed our fault. So long, however, as 
the records of the proceedings of that first association 
remained unavailable, an unaccepted obligation and an 
unfulfilled duty was chargeable against us. 

The committee which has had charge of the prepara- 
tion and republication of these proceedings, therefore 
feel that in the introduction of the new publication, ac- 
knowledgment of obligation should be gratefully ren- 
dered to our efficient librarian, Mr. A. J. Small, who has 
called the forgotten duty to our attention. But for his 
careful and earnest research among the dead bones of the 
past we should not have known of the interred good. 
But for his keen appreciation of historical and actual 
values, the good could not have been reincarnated in this 
present volume. The committee has had little to do with 
the work, save the determining of the number of volumes 
to be printed and the letting of the contract for printing 
and binding. We therefore offer this volume to the Asso- 
ciation as his work, and not ours. 

The committee has caused an edition of one thousand 
volumes to be issued. We recommend that one copy be 
delivered to each member of this Association and that one 
copy be presented to each of the public libraries of Iowa. 

H. E. Deemer, 
W. B. Lewis, 
B. M. Haines. 
Committee. 



COMPILER'S PREFACE 



Agreeable to a desire for a republication of the proceedings of 
the early State Bar Association, and by action of the present 
Association at its last annual meeting, I have, in cooperation 
with the committee appointed for that purpose, compiled the 
proceedings of the early sessions beginning with the organization 
meeting in 1874 and continuing down to 1881. 

The record of the proceedings proper occupies the first part of 
this volume, while the addresses delivered at the annual meelbings 
are grouped in their order as an Appendix. This arrangement 
was considered desirable for convenience and ready reference. 

It has been my purpose to correct only the most flagrant ir- 
regularities and inconsistencies in the accumulated records, pre- 
ferring not to make changes to any great extent in arguments or 
discussions, as there was danger of distorting the meaning. I 
have, however, corrected errors in the roll of members and the 
names of those taking part in the proceedings in so far as pos- 
sible. Otherwise the record would have been confusing and mis- 
leading. Some difSculty has been experienced in getting the 
correct names and addresses of the officers and members herein 
recorded. Evidently, through typographical error, the same 
names or addresses have frequently appeared in different ways. 
As many as possible have been verified; but, owing to conflict in 
the published records, several names are still unverifled. 

It has been my purpose to index closely all interesting data 
appearing in the records, a^ well as to make page reference to 
individual members wherever found. 

My thought has been to make this volume of biographical as 
well as of historical value. During the years covered by these 
proceedings, the destiny of Iowa was shaping for just laws and 
a better citizenship, and these pages will be found rich in legal 
lore pertaining to the early bench and bar and jurisprudence of 
our State. No higher type of legal talent ever favored a com- 
monwealth, and in the list herein recorded are the names of 
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lawyers and jurists whose deeds and works will stand throughout 
the ages as monuments of their labors and serve as guideposts to 
future generations. 

I am under obligations to Mr. Edgar B. Harlan, Curator of the 
Historical Department, for the use of cuts of the presidents of 
the early association. These illustrations add materially to the 
interest of the volume. 

To Miss Bertha L. Hess, stenographer for the Law Depart- 
ment, who has rendered valuable assistance in research work, in 
typewriting, and in other ways aided in the preparation of the 
proceedings for republication, I would tender grateful acknowl- 
edgment. 

The Committee of the State Bar Association having this work 
in charge, has cooperated in every way in making these records 
as accurate and complete as possible. The members thereof have 
been free to advise and assist me, and to them I would also tender 
my thanks. With their kindly assistance the task has been 
pleasant. I hope this volume will merit the anticipations of the 
members of the Iowa State Bar Association, under whose aus- 
pices it was made possible and to whom it is respectfully dedi- 
cated. 

A. J. Small. 

Des Moines, Iowa 
March 12, 1912 



HISTORICAL SKETCH 

OP THE EARLY 

IOWA STATE BAR ASSOCIATION 



The formation of a State Bar Association had for some time 
been considered and discussed generally by members of the legal 
profession in the State ; but not until the Polk County Bar took 
the initiative by appointing a committee was there definite action 
taken. A call was made for the purpose of organization and as 
a result a meeting was held in the court house in the city of Des 
Moines, on the 27th day of May, 1874, which was well attended 
by representatives from all parts of the State. 

The consensus of opinion being unanimous for the perfection 
of a permanent State organization, a constitution was prepared, 
submitted and, after some discussion and minor changes being 
made, was adopted. Permanent officers were elected for the en- 
suing year, a considerable number of signers to the constitution 
were obtained, and the Association launched under the most 
favorable auspices. 

Probably no better or more concise expression of the purposes 
of its members and of the objects which it sought to promote 
could be given than that contained in the first article of its con- 
stitution. It ia there declared that it will seek to: ''promote 
mutual acquaintance and harmony among members of the Iowa 
Bar; to maintain a high standard of professional integrity, hon- 
or and courtesy among them; to encourage a thorough and 
Uberal legal education ; . . . . and to assist in the improve- 
ment of the laws and the better administration of justice to all 
classes of society without distinction." 

With this conception of high ideals, the early Iowa State Bar 
Association began its existence. One of the proceedings (1877) 
states that Iowa has the distinction of having the first State Bar 
Association. This is found to be not altogether true, as Missis- 
sippi organized an association prior to December 18, 1824, and 
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presented a memorial to Congress in February, 1825, relative to 
defects in our judicial system. (See House Document, Volume 
6, 2d Session, 18th Congress, No. 94.) Nothing, further is known 
of its existence. Massachusetts appears to have effected an 
organization in 1849. Evidently it was of short duration, as only 
the proceedings of the meeting of members on January 4, are 
known to exist ; but from evidences there seems to have been an 
adjourned meeting on January 18 of the same year. However, 
it may safely be said that the Iowa Bar Association was the first 
to maintain an existence for any great length of time. 

To Philadelphia belongs the distinction of having the oldest 
city bar association. The ''Law Library Company of the City 
of Philadelphia" was organized on March 13, 1802, and is still 
in successful operation. It changed its name, however, to ''The 
Law Association of Philadelphia" in 1827, when it consolidated 
with another organization known as "The Associated Members 
of the Bar of Philadelphia", organized about 1821. The New 
Orleans bar organized as a city association in 1847, but re- 
organized into the Louisiana State Bar Association in 1898. 

Of the proceedings of the early Iowa Association, only those 
of the second meeting (title page erroneously states it to be the 
first), 1875, the third dated 1876, and the fifth, 1878, are known 
to have been officially printed, though the record shows that the 
proceedings of the eighth (1881) were ordered to be printed in 
pamphlet form. Of the official printed proceedings but few 
copies are known to exist at this time. 

The material from which these proceedings are made was 
taken from the official pamphlets in so far as they were printed. 
Many interesting features were omitted and we have, in not a 
few instances, embellished and woven in authentic accounts in 
the way of speeches, arguments, and discussions, to bring out and 
make clear the purposes or objects sought and under considera- 
tion by the association. For a majority of the sessions we were 
obliged to rely wholly upon the unofficial records as given in The 
Western Jurist and the newspapers published in Des Moines at 
that time. It appears, and the constitution so states, that all 
annual meetings were to be held in that city. At best, some of 
the annual proceedings are fragmentary indeed, but they are 
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generally sufficient to draw conclusions that will make a fairly 
satisfactory account of the doings and results of the Association. 
No record is found after the year 1881, other than an editorial 
in The Western Jurist, for 1882, page 387, setting forth the ad- 
vantages of a State organization and making an appeal for its 
continuance. As nothing further appears, it is presumed that 
the Association ceased to exist at or about that time. 

A. J. Small. 



PROCEEDINGS 

OF THE 

ORGANIZATION MEETING OP 

THE IOWA STATE BAR ASSOCIATION 



As reported in the Daily Iowa State Begister (Des Moines), Thursday 

morning, May 28, 1874. 
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At eleven o'clock yesterday, (May 27, 1874) Col. C. H. 
Gatch, of Des Moines, called the legal gentlemen assembled in 
the County Court House to order, for the purpose of organizing 
a State Society, reading the call for the meeting, and nominating 
Judge James Grant, of Davenport, for temporary chairman. 
On assuming the chair Judge Grant spoke briefly on the pur- 
poses of the meeting, urging greater social intercourse between 
the members of the profession. 

*'Col. Charles A. Clark, of Webster City, was elected secretary. 
Col. Gatch moved the appointment of a committee on constitu- 
tion, credentials and business, which prevailed and the chair 
announced as the committee, Judge William G. Hammond, of 
Iowa City ; Col. C. H. Gatch, of Des Moines ; Judge 0. P. Shiras, 
of Dubuque ; Senator J. N. W. Rumple, of Marengo ; Col. Charles 
A. Clark, of Webster City ; and Judge H. H. Trimble, of Bloom- 
field. • 

'* Judge Trimble moved the appointment of a committee of 
five on permanent organization, which prevailed, and the chair 
appointed Judge H. S. Winslow, Judge C. C. Nourse, Messrs. 
J. T. Hanna, of Atlantic, W. A. Stowe, of Sidney, and B. Wil- 
lard, of Adel. The convention then adjourned for dinner. 

''The following were the attorneys present and signing the 
roll : 

J. H. Bland, Franklin County, ^ 

J. W. Dalbey, Fremont County, 

12 
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J. W. De Silva, 
W. A. Stowe, 
G. C. Wright, 
L. A. Crane, 
John King, 

D. F. Gallender, 
J. B. Bissell, 
Crom Bowen 
■J. M. St. John, 

T. B. North, 

E. Willard, 

C. H. Sweeney, 

D. Donavan, 
C. C. Nourse, 
C. A. Dudley, 
W. G. Hammond, 
O. P. Shiras, 

J. N. W. Bumple, 

C. C. Cole, 
W. E. Miller, 
W. J. Covil, 
Jno. A. McCall, 
Benj. Miller, 

J. S. Clark, 

B. S. Barr 

W. S. Sickmon, 
J. T. Hanna, 
M. D. McHenry, Sr., 
Louis Buttkaj, 

D. O. Finch, 
Eoder & Stem, 

E. J. Goode, 
James L. Brown, 
M. H. Baugh, 

D. W. Woodin, 
Geo. W. Ball, 
J. B. Barcrof t, 

C. P. Holmes, 
Wm. Phillips, 
Seward Smith, 

M. D. MeHemy, Jr., 
Josiah Given, 
H. H. Trimble, 
H. S. Winslow, 
J. C. Cook, 



Shelby County, 
Fremont County, 
Bremer County, 
Des Moines, 
Marshall County, 
Des Moines, 
Des Moines, 
Des Moines, 
Des Moines, 
Adel, 
Adel, 

Des Moines, 
Des Moines, 
Des Moines, 
Des Moines, 
Iowa City, 
Dubuque, 
Marengo, 
Des Moines, 
Des Moines, 
Webster City, 
Nevada, 
Des Moines, 
Des Moines, 
Dallas Center, 
Des Moines, 
Cass County, 
Des Moines, 
Des Moines, 
Des Moines, 
Jasper County, 
Des Moines, 
Guthrie County, 
Dallas County, 
Dallas County, 
Des Moines, 
Des Moines, 
Des Moines, 
Des Moines, 
Des Moines, 
Des Moines, 
Des Moines, 
Bloomfield, 
Newton, 
Newton, 
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A. K. Campbell, Newton, 

J. H. Henderson, Indianola, 

John S. Bunnells, Des Moines." 

The following names do not appear on the above roll but a 
reading of the proceedings shows the parties were present at the 
meetings of the Association: 

James Grant, Davenport, 

Charles A. Clark, Webster City, 

C. H. Gatch, Des Moines. 



AFTERNOON SESSION 

Judge Hammond, from the Committee on Constitution and 
By-laws, presented their report, the constitution being adopted. 

CONSTITUTION 

As reported in Western Jurist, 1874: 371. 

Article I. This association shall be styled the Iowa State Bab Asso- 
ciation, and its objects shall be to promote mutual acquaintance and har- 
mony among the members of the Iowa Bar; to maintain a high standard 
of professional integrity, honor, and courtesy among them; to encourage a 
thorough and liberal legal education; to give expression to the deliberate 
and well-considered opinion of the legal profession upon all matters where- 
in its members are properly expected to act as a body; and to assist in the 
improvement of the laws and the better administration of justice to all 
classes of society, without distinction. 

Art. II. Any member of the Iowa Bar who shall sign this constitution 
and pay the admission fee, hereinafter provided, on or before the first 
day of July, A. D. 1874, shall thereby become a member of this association. 
After that date new members shall only be admitted in the mode prescribed 
by the By-Laws. 

All judges of courts of record within this State, shall be honorary mem- 
bers by virtue of their office. 

Abt. III. The officers of the association shall be elected at the annual 
meeting hereafter provided for, to serve for the year ensuing, and shall be a 
president, three vice presidents, a treasurer, a corresponding secretary, a 
recording secretary, and an Executive Council, consisting of one member 
from each judicial district, and the officers above specified, who shall be 
members of such council by virtue of their respective offices. Provision 
may be made in the by-laws that the member of the council from each 
judicial district be elected by the votes of such district only, or by the en- 
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tire body, as m&j hereafter be deemed expedient; and also that such mem- 
bers may be elected for three years, and the council so classified that one- 
third only of its members shall go out of office each year. 

Art. IY. The Executive Council shall manage the affairs of the asso- 
ciation, subject to the constitution and by-laws, and shall have power to try 
all charges and complaints made thereunder, including the hearing of ap- 
peals, and for that purpose may appoint all needful committees, either 
from their own number or from the other members of the association. Any 
action of said Council or committees may be reviewed by the association at 
its annual meeting, and the association may reverse or modify the same, 
or take any action upon other subjects proper to the association, which to 
them may seem expedient. 

Art. v. There shall be the following standing committees: 

1. A Committee on the Amendment of the Law, who shall be charged 
with the duty of attention to all proposed changes in the law, and of recom- 
mending such as, in their opinion, may be entitled to the favorable in- 
fluence of this association. 

2. A Judiciary Committee, who shall be charged with the observation 
of the working of our judicial system, the collection of information, the 
entertaining and examination of projects for a change or reform in the 
system, and of recommending from time to time to the association such 
action as they may deem expedient. 

3. A Committee on Grievances, who shall be charged with the hearing 
of all complaints which may be made in matters affecting the interests of 
the legal profession, the practice of the law and the administration of 
justice, and to report the same to the Executive Council, with such recom- 
mendations as they may deem advisable. 

4. A Committee on Legal Education, who shall be charged with the duty 
of examining and reporting what changes it is expedient to propose in the 
system of legal education, and of admission to the practice of the pro- 
fession in the State of Iowa. 

Art.. VI. Each of the committees named in the foregoing article shall be 
a committee of five, and shall be appointed annually by the president of the 
Association, with the approval of the Executive Council, and shall continue 
in office until the annual meeting of the association next after their ap- 
pointment, and until their successors are appointed, with power to fill va- 
cancies, and to adopt rules for their own government. 

Art. VII. Three successive absences from the meetings of the Executive 
Council or any standing committee, unexcused, shall be deemed a resignation 
by the member so absent of his place upon the committee or Council. 

Art. VIII. The admission fee shall be three dollars for members of the 
bar admitted more than five years before they join the society, and two 
dollars for members who join the society within five years after their first 
admission to the bar, — said fee to be paid in all eases before or at the 
time of signing the constitution. 
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Abt. IX. A117 member of the association may be suspended or expelled 
for misconduct in his relation to this association, or in his profession, on 
conviction thereof, in such manner as may be prescribed by the by-laws, and 
all interest in the property of the association of persons resigning or other- 
wise ceasing to be members, shall vest in the association. 

Art. X. This constitution shall go into immediate effect, and an election 
of officers and committees herein provided for shall forthwith be had. They 
shall hold their offices until their successors are chosen at their first annual 
meeting. 

Abt. XL The annual meetings of this association shall be held at Des 
Moines, on the Thursday after the second Monday in May. Special meet- 
ings may be held upon the call of the president or Executive Council. 

Abt. Xn. The amount of the annual dues to be paid by each member 
shall be determined at each annual meeting of the association for the year 
ensuing. Such dues shall be paid to the treasurer within one month there- 
after; and members remaining in arrears for three months or more may be 
stricken from the rolls by a vote of the Executive Council. 

Abt. Xm. All elections shall be by ballot. The officers elected shall 
enter upon their duties immediately upon their election, and shall hold office 
until their successors are elected or appointed. 

Abt. XIV. In case of a vacancy in any office, it shall be filled by ap- 
pointment of the Executive Council until the annual election. 

Art. XY. This constitution may be amended by a two-thirds vote of the 
members present, at any annual meeting of the association, provided that 
notice of the proposed amendment, subscribed by ten members, be given, as 
provided by the by-laws. 

Abt. XVI. Whenever five or more members of this association actually 
engaged in the practice of law, reside in the same county, they may form a 
county association, auxiliary to this body, and having the same objects, with 
such constitution and by-laws as they may adopt, not inconsistent with 
those of the state association. 

Each county association shall elect its own officers, and they may admit 
new members and make all needful rules and regulations for their gov- 
ernance within the county. But all such new members as are not already 
members of the state association must be duly proposed and admitted as 
such at the next annual meeting of the state association. 

Abt. XYII. Auxiliary societies may be formed in like manner by the 
memberd of this association within a judicial district, or in two or more 
contiguous counties united. But no such auxiliary society shall embrace 
any county or other territory where such an association already exists. 

Abt. XVHL No expelled or suspended member of the state association 
shall be admitted to any county or other auxiliary association. 

Abt. XIX. Any county or auxiliary association that finds it necessary 
to expel, suspend or otherwise discipline a member, shall forthwith give 
notice of its action to the secretary of the state association, and such action 
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shall exclude the offending member from all privileges of the state asso- 
eiation and its other axudliaries, unless he appeals within thirty days to the 
state association and prosecutes his appeal to a hearing within a reasonable 
time and in the manner to be fixed by the by-laws. 

Art. XX. At each annual meeting of the state association it shall be the 
duty of the recording secretary, under the supervision of the Executive 
Council, to make a detailed report of all the auxiliary societies acting under 
this association, of the names of all new members, and of all persons ex- 
pelled, suspended or disciplined by the association or any of its branches. 

The committee on permanent organization reported the fol- 
lowing list of names for officers of the Association for the en- 
suing year, who were duly elected. 

President, James Grant, Davenport, 

1st Vice President, C. H. Gatch, Des Moines, 

2nd Vice President, 0. P. Shiras, Dubuque, 

3rd Vice President, W. A. Stowe, Hamburg, 

Recording Secretary, C. A. Clark, Webster City, 

Corresponding Secretary, Crom Bowen, Des Moines, 

Treasurer, C. C. Nourse, Des Moines. 

The following were reported and chosen Executive Council : 

1st Judicial District, B. H. Gilmore, 
2nd Judicial District, H. H. Trimble, 
3rd Judicial District, N. W. Rowell, 



4th Judicial District 

5th Judicial District 

6th Judicial District 

7th Judicial District 

8th Judicial District 

9th Judicial District 

10th Judicial District 

11th Judicial District 

12th Judicial District 

13th Judicial District 



W. L. Joy, 
E. WiUard, 
J. C. Cook, 
J. N. Rogers, 
W. G. Hammond, 
J. S. Woodward, 
John Stoneman, 
W. J. Covil, 
G. C. Wright, 
J. T. Hanna. 



The Association then adjourned. 



PROCEEDINGS 

OF THE 

IOWA STATE BAR ASSOCIATION 



Beprinted from the offieial pamphlet proceedings except as otherwise 

indicated. 

Des Moines, Iowa, May 14, 1875. 
A^eeable to the provisions of its constitution, the first (sec- 
ond) annual meeting of the Iowa State Bar Association con- 
vened in Moore's Opera House,^ at 2 o'clock, P. M., and was 
called to order by Col. C. H. Gatch, Vice-president. 

On motion of J. B. Bissell, Esq., of Des Moines, the following 
order of business was adopted for the present session. 

1. Beading of minutes of preceding, session. 

2. Keport of Executive Council. 

3. Report of Treasurer. 

4. Report of Committee on Membership. 

5. Report of Special Committees. 

6. Reports of Standing Committees. 

7. Miscellaneous Business. 

8. Election of Officers. 

The minutes of the previous meeting, and of the meeting of 
the Executive Council were read and approved. 

J. T. Hanna, Esq., chairman of the Committee on By-laws, re- 
ported by-laws prepared by the committee for the association. 

On motion of Hon. C. C. Nourse, the report of the committee, 
except so much thereof as relates to the admission to member- 
ship, was laid upon the table. 

On motion of J. B. Bissell, Esq., Article VII of the by-laws as 
reported by the committee, relating to admission to membership, 

1 Southeast comer Fourth and Walnut Streets. 
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was adopted with the proviso that until the adjournment of the 
present session of the association, new members shall be ad- 
mitted on signing the constitution and payment of the fee for 
membership therein provided for. 

The members of the bar present then proceeded to sign the 
constitution. 

On motion, the by-laws, as reported by the committee, were 
taken from the table and adopted without further amendment. 

BY-LAWS 

I. The president shall preside at all meetings of the association and 
Executive Council, and in case of his absence, any one of the vice-presidents, 
who shall then be chosen without ballot, shall preside. 

II. The recording secretary shall keep a record of the proceedings of 
all meetings of the association and Executive Council, and of all other mat- 
ters of which a record shall be deemed advisable. He shall notify the of- 
ficers and members of their election, and shall keep a roll of the members, 
and shall issue notices of all meetings. 

III. The corresponding secretary shall conduct the correspondence of 
the association. 

IV. The treasurer shall collect, and under the direction of the Executive 
Council, disburse all funds of the association; he shall report annually to 
the association; he shall keep regular accounts, which shall be at all times 
open to the inspection of any member of the Executive Council. 

V. The members of the Executive Council shall be elected annually, and 
they shall hold at least two meetings each year, at such time and place as 
the president shall appoint, and shall report the doings of each meeting to 
the next annual meeting of the association. And it shall be their duty to 
present business for the action of the association at the annual meeting in 
each year. 

VI. At each meeting of the association the order of business shall be 
as follows: 

1. Beading minutes of preceding meetings. 

2. ' Beport of Executive Council. 

3. Beport of Treasurer. 

4. Beports of Committee on Admission to Membership in the association. 

5. Beports of Special Committees. 

6. Beports of committees mentioned in Art. 5th of the Constitution^ in 
their order. 

7. Miscellaneous Business. 

8. Election of Officers. 
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This arder of business may be changed hj a vote of the majority of the 
members present. The usual parliamentary rules and orders otherwise 
than herein provided, shall goyem all meetings of the association. 

Vn. Any member of the Iowa Bar may become a member of this asso- 
ciation by making his application to the secretary, in writing, who shall 
at once refer the same to the Committee on Admissions, and the committee 
shall report thereon to the association at its next annual meeting, when the 
association shall take a vote upon such application, and if the applicant 
receives two-thirds of the votes of the members present, he shall become a 
full member by paying the fee provided by the constitution. 

YIII. There shall be a committee of three appointed by the president at 
each annual meeting of the association, on admission of members, whose 
duty it shall be to inquire into the professional standing of any applicant 
for admission to the association, and report thereon to the next regular 
meeting, with such recommendation as they think proper. 

IX. The constitution of this association may be amended at any annual 
meeting, by a two-thirds vote of the members present. Provided, that the 
members desiring the amendment, shall have at least twenty days prior to 
any such meeting, notified the secretary in writing, signed by not less than 
ten members of the association, of the proposed amendment, and furnished 
him a copy thereof. The secretary, upon receipt of such copy, shall im- 
mediately refer the same to the Executive Council, who shall examine and 
report to the association upon the expediency of such proposed amendment 
or change in the constitution. 

X. If any person elected to membership in this association, does not, 
within ninety days after notice of his election, signify his acceptance by 
signing the constitution and payment of his admission fee, he shall be 
deemed to have declined to become a member. 

XL These by-laws may be amended at any annual meeting of the asso- 
ciation by a vote of two-thirds of those present, and suspended by a like 
vote. 

Hon. J. N. Rogers, of Davenport, chairman of the special com- 
mittee to procure a speaker to make the annual address, reported 
that the committee had procured Hon. T. M. Cooley, of Michigan, 
to give the address, and that arrangements had been made for 
the delivery of the address this evening at 8 o'clock. 

The report of the committee was accepted and the committee 
discharged. 

Hon. John Mitchell, of Des Moines, of the Committee on 
Amendment of the Law, reported orally, touching some matters 
which the committee had had under consideration, but no formal 
recommendations were made by the committee and no action was 
taken by the association. 
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Hon. J. N. Rogers, of Davenport, chairman of the Judiciaiy 
Committee, on behalf of the committee, reported as follows : 

The Judiciary Committee respectfully report the following 
resolutions for the consideration of the association : 

1. Besolved, That the respective funclions of the bench and the bar, 
in the administration of justice, are so connected with, and dependent upon, 
each other, as to require for their harmonious and salutary working, the 
maintenance of cordial and intimate relations, and of constant and personal 
intercourse between the members of the bar and the occupants of the bench; 
that this is especially true of the relations between the bar and the State 
Court of final resort, and that any system of practice which tends to break 
or impair the bond of union which ought to subsist between them, and to 
buUd up a barrier between the bench and the bar, is, in the opinion of this 
association, highly injurious to the interests of both, as weU as detrimental 
to the administration of the law. 

2. Besolved, That the Supreme Court of the State, standing at the head 
of our judicial system, and constituted the final and authoritative exponent 
of our law, should afford to the entire bar of the State, at once a school for 
the cultivation, and an arena for the exercise of the highest style of forensic 
discussion. That whatever learning and ability the ranks of the profession 
can boast should find in the practice at its bar, at once the opportunity and 
the stimulus to its full exercise, and the field in which to reap its merited 
reward. 

3. Besolved, That the whole history of the Common Law, on both sides 
of the Atlantic, demonstrates the pre-eikiinent value of free public oral 
argument, at the bar of the court, as a means for the cultivation of the 
highest excellence, alike in the advocate and the judge, and consequently 
for promoting the pure and enlightened administration of justice. 

4. Besolved, That in view of the foregoing considerations this associa- 
tion regards the present system of practice in the Supreme Court of this 
State, by which the argument of causes by counsel at the bar of the court 
is almost entirely done away with, as highly detrimental alike to the court, 
the bar, the jurisprudence of the State, and the interests of public justice, 
and as calling loudly for reform. 

5. Besolved, That it is the imperative duty of the members of the bar 
to assist the Supreme Court in removing obstacles to a return to the ancient 
and time-honored practice of argument orally at the bar, by using their in- 
fluence to discourage the bringing of frivolous and unfounded appeals, and 
the consequent consumption of the time of the court in investigating and de- 
ciding cases which ought never to have been brought before them. 

6. Besolved, That for the purpose of carrying into effect the change of 
practice contemplated in the foregoing resolutions, the duration of the terms 
of the Supreme Court should be materially lengthened and that such changes 
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should be made in the times and places as will best promote the objects 
desired. 

On motion of B. P. Montgomery, Esq., of Couneil BluflEs, the 
resolutions were taken up for consideration separately. 

Extracts of arguments, as reported in the Daily Iowa State Eegister, 
May 14, were as follows: 

*'Mr. Charles H. Phelps, of Burlington, protested against a 
postoflSee court, and believed in meeting the court face to face. 
He also urged that the Supreme Court should be held only at 
the capital. This sentiment was heartily applauded. 

"Judge David Rorer, of Burlington, favored the views of Mr. 
Phelps to the fullest extent. (Cheers.) 

*' Judge John Leonard, of Winterset, favored the theory of a 
permanent location of the court at Des Moines, and of oral argu- 
ment before that court, but dissented from any theory tending 
to interpose obstacles to the submission of causes there. 

** Judge C. C. Nourse offered an amendment to the sixth reso- 
lution which was adopted, viz. : 'Resolved, That the present itin- 
erant system of holding our Supreme Court should be abolished. ' 
The Judge supported the resolution in an argument full of force 
and vigor, claiming that the 'argument terms' of the Supreme 
Court were directly in violation of the constitution. If the deci- 
sions of the Supreme Court were read before the assembled bar 
they would be more carefully and accurately prepared. The Su- 
preme Bench are always too hurried in transacting their duties at 
term time. (Cheers.) They have more time to attend to their 
law classes at the University. (Loud cheers.) (Later reconsid- 
ered and laid over until next meeting.) 

'*Mr. John N. Rogers fully agreed with the arguments of 
Judge Nourse and the other speakers. The 'argument term' is 
a mere farce. (Cheers.) They are a humbug. (Loud applause.) 

"Judge Rorer discussed the theory of having four judges of 
the Supreme Court, when, as he alleged, the constitution allowed 
but three, and made a strong argument in favor of the oral pre- 
sentation of cases. He would favor the prohibition by statute of 
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any judge holding an oflSce within five years of the expiration of 
his term of oflSee. 

* * Judge C. C. Cole said he had no desire to discuss any one of 
the resolutions but to repel the implication which might be sup- 
posed to arise from his presence and silence during the discus- 
sion. He protested against the spirit of implied censure of the 
Supreme Court which the resolutions contained, and pointed out 
the fact that the present rules of practice were formed not by 
the court, but by a committee of the bar. So far as he was per- 
sonally concerned he now and always had favored and desired 
oral arguments. As a judge he would prefer the rotary system, 
because it pays better, but as a lawyer he believed that the court 
should be permanent at the capital. The rotary system is ex- 
tremely expensive, both to the state and to litigants. He did not 
believe the want of oral arguments was the fault of the bench; 
the bar is responsible for it. The court is obliged to hear oral 
argument if it is offered and will be glad to hear it. The Judge 
fully endorsed the theory of the resolutions, but utterly dis- 
claimed for himself and the Supreme Court anything worthy of 
censure, so far as they have been instrumental in encouraging 
or discouraging oral argument. 

**Mr. Rogers disclaimed any intention on the part of the com- 
mittee to censure the Supreme Court. 

** After remarks in favor of the resolutions by Messrs. Phelps 
and Eorer, of Burlington, Leonard, of Winterset, Nourse, of 
Des Moines, and Eogers, of Davenport, numbers 1, 2, 3, 4 and 
5 were unanimously adopted as reported.'' 

The following is reprinted from the Daily Iowa State Begister, May 14: 

*'Mr. B. F. Montgomery, of Council Bluffs, moved that the 
members of the Supreme Bench be requested to unite with the 
committee of the Bar Association in presenting the resolutions 
offered by Mr. Rogers to the General Assembly, which prevailed. 

''Mr. Montgomery, of the Committee on Legal Education, then 
submitted, as the report of the committee, a printed article pre- 
pared by Prof. William G. Hammond, and on motion, the same 
was received and ordered to be placed on file by the secretary.'' 
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On motion, the report of the treasurer was deferred until the 
evening session. 

On motion, the association proceeded to the election of officers 
with the following result : 

OFFICERS 

President, James Grant, Davenport. 

1st Vice-President, C. H. Gatch, Des Moines. 

2nd Vice-President, 0. P. Shiras, Dubuque. 

3rd Vice-President, W. A. Stowe, Hambui^. 

Corresponding Secretary, Crom Bowen, Des Moines. 

Recording Secretary, Chas. A. Clark, Webster City. 

Treasurer, C. C. Nourse, Des Moines. 

EXECUTIVE COUNCIL 

1st District, R. H. Gilmore, Keokuk. 
2nd District, H. H. Trimble, Bloomfield. 



3rd District 

4th District 

5th District 

6th District 

7th District 

8th District 

9th District 

10th District 

11th District 

12th District 

13th District 



N. W. Rowell, Afton. 
William L. Joy, Sioux City. 
E. WiUard, Adel. 
J. C. Cook, Newton. 
John N. Rogers, Davenport. 
Wm. G. Hammond, Iowa City. 
J. S. Woodward, Independence. 
John Stoneman, McGregor. 
W. J. Covil, Webster City. 
G. C. Wright, Waverly. 
J. T. Hanna, Atlantic. 

The President then appointed, subject to the approval of the 
Executive Council, the following Standing Committees: 

AMENDMENT OF LAWS 

B. J. Hall, Burlington, 
H. Scott Howell, Keokuk, 
T. B. Perry, Albia, 
H. S. Winslow, Newton, 
John Mitchell, Des Moines. 
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JUDICIARY 

J. N. Rogers, Davenport, 
0. P. Shiras, Dubuque, 
James B. Edmonds, Iowa City, 
Timothy Brown, Marshalltown, 
J. R. Bareroft, Des Moines. 

ORIEVANGES 

Chas. A. Clark, Webster City, 
J. Scott Riehman, Davenport, 
E. WiUard, Adel, 
Theo. Hawley, Fort Dodge, 
D. 0. Finch, Des Moines. 

LEGAL EDUCATION 

Wm. G. Hammond, Iowa City, 

P. T. Lomax, Eeokuk, 

B. F. Montgomery, Council Blu£Es, 

N. B. Moore, Clarinda, 

J. B. Bissell, Des Moines. 

A communication from N. E. Goldthwaite of the Iowa Board 
of Centennial Managers, Secretary of Group No. 30, ''Profes- 
sional Associations", suggesting the appointment of a committee 
by the association to aid in the collection of facts, history and 
statistics of the legal profession of Iowa, was read by the sec- 
retary. 

On motion, Messrs. D. Rorer, of Burlington, G. G. Wright, of 
Des Moines, and Crom Bowen, of Des Moines, were appointed 
such committee. 

On motion, the association adjourned to 7 :45 P. M. 

EVENING SESSION 

The association met pursuant to adjournment. 

On motion of J. N. Rogers, of Davenport, the sixth resolution 
reported by the Judiciary Committee and adopted with amend- 



I 



26 



IOWA STATE BAS ASSOCIATION 



ment (by Judge C. C. Nourse) at the afternoon session, was re- 
considered. 

On motion, said resolution, as amended, was laid upon the 
table until the next annual session of the association. 

Hon. C. C. Nourse, treasurer of the association, submitted his 
annual report, showilig 

Total receipts $523.00 

Total disbursements for vouchers 1 to 11 144.40 

Cash on hand $378.60 

On motion; said report was referred to the Executive Council. 

Hon. T. M. Cooley, of Michigan, was then introduced by the 
president, and delivered the annual address. (See appendix.) 

On motion of Hon. C. C. Nourse, of Des Moines, the associa- 
tion tendered Judge Cooley a vote of thanks for his able and 
learned address and requested a copy for publication. 

On motion, the association adjourned until the next annual 
session. James Grant, President. 

Chas. a. Clark, Secretary. 

NOTE: An interesting account not otherwise printed, of a reception ten- 
dered Judge Cooley at the evening session, is given in the Daily Iowa State 
Register, Friday morning. May 15. Though it is no part of the official rec- 
ord, it is thought to be of sufficient importance to insert as a note to the 
proceedings of that year. 

**In the evening the Opera House was thronged with one of 
the most distinguished audiences that ever gathered there. On 
the stage were seated the Executive, the judges of the federal, 
supreme, district and circuit courts, and members of the Execu- 
tive Council, together with the oflScers of the Bar Association. 

*' Judge T. M. Cooley, of the Supreme Bench of Michigan, de- 
livered the annual address. It was an able effort, full of thought 
and elegantly expressed. 

JUDGE cole's RECEPTION 

** Followed the delivery of the address. Colchester Place, 
(residence of Judge C. C. Cole) was thronged with an afusem- 
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blage brilliant in all the adornments of social life and notable for 
the distinguished character of the guests of the evening. 

''Among the noted men present were Hon. Samuel F. Miller, 
Hon. John F. Dillon, and Hon. James M. Love of the United 
States courts; Hon. James Grant, of Davenport; Hon. D. P. 
Stubbs, of Fairfield; Hon. J. N. Rogers, of Davenport; Judge 
Wm. F. Brannan, Judge John Leonard, Judge Joseph R. Reed, 
Hon. David Rorer, of Burlington, and many other distinguished 
lights of the legal fraternity from other points in the state, with 
a large representation from our own bar. His Excellency Gov- 
ernor C. C. Carpenter, Secretary Josiah T. Young, Auditor 
Buren R. Sherman, Treasurer William Christy, and their ladies 
were all present. 

** Judge Cooley found among the guests many old acquaint- 
ances and a number of his former students. The genial hosfpi- 
tality of Judge and Mrs. Cole was never better displayed, and 
their elegant home was the scene of as pleasant hours as were 
ever known in Des Moines. Refreshments were served in the 
dining room. The reception closed about midnight — a fitting 
termination of the first day's proceedings of the Bar Associa- 
tion." 



MEMBEBS 

OF THE 

IOWA STATE BAB ASSOCIATION 



HONOBABY MEMBEBS 

Hon. Samuel F. Miller, Washington, D. C, J. Supreme Court TJ. S. 
Hon. John F. Dillon, Davenport, J. Circuit Court of the United States. 
Hon. J. M. Love, Keokuk, J. District CoVirt of the United States, District of 

Iowa. 
Hon. Thomas M. Cooley, Ann Arbor, Judge Supreme Court of Michigan. 
Hon. Chester C. Cole, Des Moines, Judge Supreme Court of Iowa. 
Hon. William E. Miller, Des Moines, C. J., Supreme Court of Iowa. 
Hon. James G. Day, Sidney, Judge Supreme Court of Iowa. 
Hon. Joseph M. Beck, Ft. Madison, Judge Supreme Court of Iowa. 
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Hon. T. W. NewmaHy Burlington, Judge District Court. 

Hon. Joseph C. Knapp, Keosauqua, Judge District Court. 

Hon. Samuel Forrey, Judge District Court. 

Hon. Chas. H. Lewis, Cherokee, Judge District Court. 

Hon. John Leonard, Winterset, Judge District Court. 

Hon. H. S. Winslow, Newton, Judge District Court. 

Hon. Wm. F. Brannan, Muscatine, Judge District Court. 

Hon. James H. Bothrock, Judge District Court. 

Hon. David S. Wilson, Dubuque, Judge District Court. 

Hon. Beuben Noble, McGregor, Judge District Court. 

Hon. Isaac J. Mitchell, Boonsboro, Judge District Court. 

Hon. Geo. W. Buddick, Judge District Court. 

Hon. Joseph B. Beed, Council Bluffs, Judge District Court. 

Hon. J. B. Drayer, Mt. Pleasant, Judge Circuit Court. 

Hon. Bobert Sloan, Judge Circuit Court. 

Hon. J. W*. Hewitt, Bed Oak, Judge Circuit Court. 

Hon. J. B. Zuver, Missouri Valley, Judge Circuit Court. 

Hon. John Mitchell, Des Moines, Judge Circuit Court. 

Hon. L. C. Blanchard, Montezuma, Judge District Court. 

Hon. Daniel W. Ellis, Lyons, Judge Circuit Court. 

Hon. John McKean, Anamosa, Judge Circuit Court. 

Hon. Sylvester Bagg, Judge Circuit Court. 

Hon. Chas. T. Granger, Waukon, Judge Circuit Court. 

Hon. John H. Bradley, Marshalltown, Judge Circuit Court. 

Hon. Bobert Beiniger, Judge Circuit Court. 

Hon. Thos. B. Stockton, Hamburg, Judge Circuit Court. 



LIST OF ACTIVE MEMBEBS 



Allamakee County 
Powers, S. S. Postville 

Appanoose County 
Drake, F. M. Centerville 

Boone County 

Eaton, J. A. Boone 

Bitchey, James M. boonsboro 

Bremer County 
Wright, G. C. Waverly 

Buchanan County 
Woodward, J. S. Independence 



Cass 


County 


Delano, L. L. 


Atlantic 


Griswold, H. E. 


Atlantic 


Hanna, J. T. 


Atlantic 


Loofbourow, C. F 


'. Atlantic 


Phelps, B. G. 


Atlantic 


Temple, Henry 


Atlantic 


Cerro Gordo County 


Hartshorn, B. F. 


Mason City 


Clark County 


Biley, E. F. 


Osceola 
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Clayton County 


Jordon, A. J. 


McGregor 


CUnton County 


Bailey, E. S. 


Clinton 


Chase, Ghas. W. 


Clinton 


MeOnire, John P. 


Clinton 


Dallas County 


Barr, B. S. 


Adel 


Berger, C. A. 


Dexter 


Oallvert, S. A. 


Adel 


CardeU, H. H. 


Perry 


Cox, C. E. 


Perry 


Hopper, Isaac 


Adel 


North, T. B. 


Adel 


White, John B. 


Adel 


Traiard, E. 


Adel 


Woodin, D. W. 


Adel 



Davis County 

Jones, W. H. Bloomfield 

Trimble, H. H. Bloomfield 



Des Moines County 


Antrobns, A. M. 


Burlington 


Baldwin, W. W. 


Burlington 


Blake, W. E. 


Burlington 


Hall, B. J. 


Burlington 


Hedge, Thos., Jr. 


Burlington 


Phelps, C. H. 


Burlington 


Borer, David 


Burlington 


Smythe, P. Henry 


Burlington 


Tracy, J. 


Burlington 


Duhuque County 


Adams, Austin 


Dubuque 


Cram, DeWitt C. 


Dubuque 


Crane, Geo. 


Dubuque 


Fouke, H. B. 


Dubuque 


Henderson, D. B. 


Dubuque 


McNulty, H. F. 


Dubuque 


Shiras, 0. P. 


Dubuque 


Van Duzee, A. J. 


Dubuque 


Emmet County 


Soper, E. B. 


Estherville 



Fayette County 
Puller, Wm. E. West Union 

FranJcUn County 
Bland, J. H. Hampton 

Fremont County 

Anderson, Albert B. Sidney 

Dalbey, J. W. Hamburg 

Hall, Wm. Hamburg 

Landt, John Sidney 

Stowe, W. A. Hamburg 

Grundy County 
Rea, J. Morris Grundy Center 

Greene County 

Jackson, C. H. Jefferson 

Guthrie County 

Adams, B. S. Stuart 

Pogg, E. B. Stuart 

Hayden, Chas. Guthrie Center 

Hamilton County 



Clark, Chas. A. 
Covil, W. J. 
Kamrar, J. L. 
Miracle, D. D. 
Moulton, A. H. 



Webster City 
Webster City 
Webster City 
Webster City 
Webster City 



Hardin County 

Anderson, M. W. Iowa Palls 

Porter, John Eldora 

Henry County 

Babb, W. I. Mt. Pleasant 

Bowman, P. N. Mt. Pleasant 

Woolson, John S. Mt. Pleasant 

Humboldt County 

Prouty, J. N. Dakota City 

Iowa County 
Murphy, T. P. Marengo 

Bumple, J. N. W. Marengo 

Jasper County 

Campbell, A. K. Newton 

Cook, J. C. Newton 
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Moyer, S. J. 
Byan, D. 
Wilson, J. W. 
Winslow, H. S. 



Newton 
Newton 
Newton 
Newton 



Ruby, S. G. 
Wilkin, Eli 



Winterset 
Winterset 



Johnson County 

Alder, Ira J. Iowa City 

Ball, Geo. W. 

Edmonds, Geo. B. 

Edmonds, James B. 

Fairall, Samuel H. 

rinch, S. M. 

Hammond, Wm. G. 

Jackson, Louis H. 

Patterson, L. B. 

Bansom, Chas. T. 

Bobinson, L. 

Younkin, A. C. 

Jones County 
Sheean, J. L. Anamosa 



Iowa City 
Iowa City 
Iowa City 
Iowa City 
Iowa City 
Iowa City 
Iowa City 
Iowa City 
Iowa City 
Iowa City 
Iowa City 



Lee County 


Anderson, J. G. 


Keokuk 


Gilmore, B. H. 


Keokuk 


Howell, H. Scott 


Keokuk 


Lomax, P. T. 


Keokuk 


McCrary, A. J. 


Keokuk 


Seaton, Lee B. 


Keokuk 



lAnn County 
Hubbard, N. M. Cedar Bapids 

Louisa County 
Hurley, Jas. S. Wapello 

Lttoas County 

Mitchell, Joseph C. Chariton 
Stuart, Theodore M. Chariton 

Tama County 

Bradshaw, C. B. Toledo 

Kinne, L. G. Toledo 

Madison County 

Dabney, A. B. Winterset 

Leonard, Byram Winterset 

McCaughan, J. S. Winterset 



Mahaslca County 
Cutts, M. E. Oskaloosa 

Marion County 
Bousquet, P. H. Pella 

Marshall County 

Binf ord, O. L. Marshalltown 

Boardman, H. E. J. 
Brown, Timothy 



Marshalltown 
Marshalltown 
Marshalltown 
Marshalltown 
Marshalltown 
Marshalltown 
Marshalltown 
Marshalltown 
Marshalltown 
Marshalltown 



Carney, J. L. 
Haradon, A. J. 
Henderson, H. C. 
Parker, J. M. 
Bice, E. C. 
Sears, B. E. 
Whitney, M. T. 
WyUis, J. C. 

Mills County 

McJunkin, H. J. Glenwood 

Monroe County 

Anderson, Daniel Albia 

Knowlton, Chas. T. Albia 

Nichol, W. A. Albia 

Perry, T. B. Albia 

Monona County 

Monk, John S. Onawa 

Selleck, John E. Onawa 

Page County 

Clark, T. E. Clarinda 

Hepburn, W. P. Clarinda 

McPherrin, Wm. Clarinda 

Moore, N. B. Clarinda 

Morledge, John B. Clarinda 

Morseman, W. W. Clarinda 

Scott, Herbert L. Clarinda 

Polk County 

Bannister, L. G. Des Moines 

Barcroft, J. B. Des Moines 

Bartle, P. F. Des Moines 

Bentley, W. P. Des Moines 
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Bissell; J. B. 
Bowen, Crom 
Brown, L. J. 
Callender, D. P. 
Clark, J. S. 
Conner, Wm., Jr. 
Crane, L. A. 
Donavan, D. 
Dudley, C. A. 
Embree, James 
Etheridge, S. S. 
Finch, D. O. 
Gatch, C. H. 
Given, Josiah 
Godfrey, G. L. 
Goode, E. J. 
Harbert, W. S. 
Holmes, C. P. 
Kauffman, B. F. 
Lewis, Geo. H. 
McHenry, M. D., Sr. 
McHenry, M. D., Jr. 
McHenry, W. H. 
Macy, J. C. 
Morris, Ed T. 
Mott, Frederick 
Nourse, C. C. 
Parsons, Galusha 
PhilUps, Wm. 
Phillips, W. W. 
Polk, J. S. 
Bunnells, J. S. 
Buttkay, Louis 
Siekmon, W. S. 
Smith, H. Y. 
Smith, Seward 
St. John, J. M. 
Sweeney, C. H. 
Williams, B. A. 
Williams, M. E. 
Wright, Geo. G. 
Wright, Thos. S. 



Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 
Des Moines 



Haines, Bobert M. 
Lewis, W. B. 
Lyman, J. P. 
Phelps, Matt. 
Bedman, Wm. H. 

Pottawattamie County 



Grinnell 

Montezuma 

Grinnell 

Grinnell 

Montezuma 



Council Bluffs 
Council Bluffs 
Council Bluffs 
Council Bluffs 
Council Bluffs 
Council Bluffs 
Council Bluffs 



Babcock, E. A. 
Daily, D. B. 
Lyman, Joseph 
Montgomery, B. F. 
Mynster, Wm. A. 
Boss, L. W. 
Wright, Geo. F. 

Scott County 

Bills, John C. Davenport 

Block, Herman 

Brown, S. E. 

Bruning, Ledwig 

Campbell, J. D. 

Claussen, Ernst 

Cook, Edward E. 

Grant, James 



Grant, W. M. 
Heinz, Fred 
Lacy, Harry 
Lane, Jas. T. 
Murphy, J. H. 
Myton, W. S. 
Putnam, Chas. E. 
Bichman, E. F. 
Bichman, J. Scott 
Bogers, John N. 
White, Wm. K. 



Davenport 
Davenport 
Davenport 
Davenport 
Davenport 
Davenport 
Davenport 
Davenport 
Davenport 
Davenport 
Davenport 
Davenport 
Davenport 
Davenport 
Davenport 
Davenport 
Davenport 
Davenport 



Shelby County 
DeSilva, J. W. Harlan 



Poweshiek County 
Ballard, A. W. Montezuma 



Story 

Allen, M. C. 
BaUiett, S. F. 
Dana, J. L. 
Irwin, L. 
McCall, John A. 
McDonald, J. B. 
Thompson, F. D. 



County 

Nevada 
Nevada 
Nevada 
Nevada 
Nevada 
Nevada 
Nevada 



32 



IOWA STATE BAS ASSOCIATION 



Tama County 
Stevens, W. H. Toledo 

Union County 
Bowell, N. W. Afton 

Wayne County 
Hayes, John, Jr. Gorjdon 

Warren County 

Berry, W. H. Indianola 

Creighton, H. B. Indianola 

Henderson, J. H. Indianola 

Wapello County 

Hendershott, H. B. Ottnmwa 



Wehster County 

Duneombe, John F. Fort Dodge 
Hawley, Theo. Port Bodge 

Winneshieic County 

Clark, John F. Decorah 

Clark, O. J. Beeorah 

Hathaway, M. P. Beeorah 

Wellington, C. Decorah 

Willett, G. B. Decorah 

Woodbury County 
Joy, Wm. L. Sioux City 



^t.,^'^^ '^"^^ 
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The third proceedings, reprinted from official document, except as other- 
wise indicated. 

Des Moines, Iowa, May 11, 1876. 
In accordance with the requirements of its constitution, the 
third annual meeting of the Iowa State Bar Association convened 
for a business session in the federal court room, at 8 o'clock P. 
M., and in the absence of the president and vice-presidents, was 
called to order by the secretary, CoL Charles A. Clark. 

On motion, Hon. Wm. O. Hammond was chosen to preside over 
the meeting of the association. 

On motion, the reading of the minutes of preceding session was 
disfpensed with by a two-thirds vote. 

On motion of Judge C. C. Nourse, by-laws 7 and 8 were sus- 
pended by a two-thirds vote, and a special committee, consisting 
of Messrs. Nourse, Lomax and W. M. Grant, appointed by the 
chair, upon applications for membership, with permission to re- 
port at once. 

Said committee reported favorably upon the following applica- 
tions for membership, viz: ErsMne W. McJunkin, J. H. King, 
J. G. Patterson, John H. Drabelle, 0. J. Jolley, Edward H. 
Stiles, C. W. Rollins, and J. D. Springer. By a unanimous vote 
of the association, the above-named applicants were severally 
admitted to membership, and by a like vote authorized to par- 
ticipate in the business of the present session. 

On motion of J. D. Campbell, the association proceeded to the 
election of oflScers for the ensuing year, with the following result : 

9. 33 
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OFFICERS 

President, Wm. G. Hammond, Iowa City, 
1st Vice-President, H. H. Trimble, Bloomfield, 
2nd Vice-President, C. H. Gatch, Des Moines, 
3rd Vice-President, Wm. L. Joy, Sioux City, 
Corresponding Secretary, Crom Bowen, Des Moines, 
Recording Secretary, J. S. Clark, Des Moines, 
Treasurer, C. C. Nourse, Des Moines. 



EXECUTIVE COUNCIL 



1st District, 

2nd District 

3rd District 

4th District 

5th District 

6th District 

7th District 

8th District 

9th District 

10th District 

11th District 

12th District 

13th District 

14th District 



R. H. Gilmore, Keokuk, 

, E. H. Stiles, Ottumwa, 

, W. A. Stowe, Hamburg, 

, John S. Monk, Onawa, 

, E. J. Goode, Des Moines, 

, Erskine W. McJunkin, Washington, 

, E. S. Bailey, Clinton, 

, C. T. Ransom, Iowa City, 

, H. B. Fouke, Dubuque, 

, Wm. E. Fuller, West Union, 

, John F. Duncombe, Fort Dodge, 

, B. F. Hartshorn, Mason City, 

, J. T. Hanna, Atlantic, 

, E. B. Soper, Estherville. 



Upon the announcement of the ballot for president of the asso- 
ciation, the retiring president, Judge Grant, in a few impressive 
remarks, resigned the chair to the president-elect. In entering 
upon the discharge of his duties. Prof. Hammond made a short 
address, referring, in terms of highest eulogy to the retiring 
president, the nestor of the Iowa bar, and appealing to the mem- 
bers to make this a year of earnest work in furthering the objects 
of the association. 

On motion, the association adjourned to meet in Moore's Opera 
House, to-morrow afternoon, at 2 o'clock P. M. 
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AFTERNOON SESSION 

Moore's Opera House, 2 o'clock P. M., May 12, 1876. 
House called to order by the president, Hon. Wm. G. Ham- 
mond. 

The president appointed, subject to the approval of the Exec- 
utive Council, the following standing committees. 

ox ADMISSIONS 

John Mitchell, Polk County, 

Wm. E. Blake, Des Moines County, 

George Crane, Dubuque County. 

ON AMENDMENT OP LAWS 

Joshua Tracy, Des Moines County, 
L. W. Ross, Pottawattamie County, 
G. R. Willett, Winneshiek County, 
J. N. W. Rumple, Iowa County, 
A. K. Campbell, Jasper County. 

ON JUDICIABY 

Geoi^e G. Wright, Polk County, 
H. B. Hendershott, Wapello County, 
Oliver P. Shiras, Dubuque County, 
J. Scott Richman, Scott County, 
R. E. Sears, Marshall County. 

ON GRIEVANCES 

M. E. Cutts, Mahaska County, 
H. H. Trimble, Davis County, 
Galusha Parsons, Polk County, 
James T. Lane, Scott County, 
H. B. Fouke, Dubuque County. 

ON LEGAL EDUCATION 

John N. Rogers, Scott County, 

P. T. Lomax, Lee County, 

J. B. Bissell, Polk County, 

John F. Duncombe, Webster County, 

Robert M. Haines, Poweshiek County. 
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P. N. Bowman, Esq., offered a resolution to the effect that the 
association arrange for a banquet, to be given at the next annual 
meeting. Upon the subject thus prox>osed remarks were made 
by different members, the discussion taking a wide range, reach- 
ing to the objects and aims of the organization, and the benefits 
hoped for from the association. The resolution prevailed, and 
the details of the subject were referred to the Executive Council. 

On motion of Crom Bowen, Esq., a committee of three, con- 
sisting of Messrs. Bowen, Finch, and Redman, was appointed to 
confer with the treasurer, and report at the evening session as to 
the condition of the treasury, and what assessment if any, should 
be made for the ensuing year. 

On motion of Hon. E. H. Stiles, a committee of three was ap- 
pointed by the chair, consisting of Messrs. J. C. Cook, E. H. 
Stiles, and John A. McCall, to report at the next annual meeting 
of the association, as to what legislation is needed for disbarring 
and punishing attorneys who are guilty of shystering and un- 
professional conduct. 

Extracts of discussion as appeared in Iowa State Begister, Saturday 
morning, May 13, 1876. 

''An informal meeting of the Bar Association was held yester- 
day afternoon in the Opera House at three o'clock. There was a 
comparatively small attendance but an animated discussion was 
had on several subjects. 

''Prof. Hammond, president of the association, called the 
meeting to order. 

" (In regard to the question of disbarment) Mr. Cook, of New- 
ton, thought there should be something of this kind done. We 
have had two men in our profession in our town who have been 
sent to the penitentiary, and others that ought to be there. One 
man has literally stolen $2,000 from his clients, who reposed con- 
fidence in him because he was regularly admitted to practice, yet 
he cannot be disbarred. 

"Mr. McHenry thought there were other evils, especially in 
the judges. He complkined of the post office Supreme Court 
where you sent your printed argument by mail and receive a 
postal card saying 'you're beat'. 
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''Prof. Hammond thought the organization of live county or- 
ganizations would obviate many difficulties. 

''After further discussion on various topics the association 
adjourned until 8 o'clock." 

EVENING SESSION 

The association met pursuant to adjournment. Hon. Wm. G. 
Hammond in the chair. A fine audience being present in the 
Opera House to listen to the addresses of the Hon. J. M. Love 
and the Hon. E. H. Stiles. After the very able addresses, Hon. 
C. G. Nourse, treasurer of the association, submitted his annual 
report, showing: 

Gash on hand at last report $378.60 

Cash received since last report 14.00 

Total cash receipts $392.60 

Total cash disbursements for youchers, 12 to 19 166.80 

Cash on hand $225.40 

In behalf of the committee appointed in the afternoon to report 
at this meeting on the assessment, Judge Nourse stated that no 
assessment was deemed necessary. 

The following is reprinted from Iowa State Begister, May 13, 1876. 

'' A very fine audience assembled in the Opera House to listen 
to the addresses by Judge James M. Love and Hon. Edward H. 
Stiles. The crowd was richly recompensed. The address of 
Judge Love was one of the most scholarly efforts ever delivered 
in Des Moines, rich in historic lore, beautiful in diction, and 
philosophical in style. In the choice of Mr. Stiles to read a 
paper before them, the association was equally fortunate, for 
his effort was worthy of the highest praise and won the deserved 
plaudits of all who heard it. 

''It was not xuitil about half past eight that the speakers were 
introduced. The president. Prof. Wm. G. Hammond, of Iowa 
City, first introduced Hon. James M. Love, of Keokuk, who ad- 
dressed the audience upon 'The Progress of the Common Law'. 
(For address, see appendix.) 
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**Hon. Edward H. Stiles, of Ottumwa, was introduced and 
delivered an address on 'The Relations which law and its ad- 
ministration sustains to general literature'." (Address, see ap- 
pendix.) 

The membership of the association was increased during the 
year by the following : 

HONORARY MEMBERS 

Hon. Wm. H. Seevers, Oskaloosa, C. J., Supreme Court of Iowa. 
Hon. Austin Adams, Dubuque, Judge of Supreme Court of Iowa. 
Hon. John Shane, Vinton, Judge District Court. 
Hon. Walter I. Hayes, Clinton, Judge District Court. 

LIST OF MEMBERS 

Calhoun County Folic County 

O. J. JoUey Lake City John H. Drabelle Des Moines 

Cedar County Wapello County 

C. W. Rollins Tipton Edward H. Stiles Ottumwa 

Floyd County Washington County 

J. G. Patterson Charles City Erskine W. McJunkin Washington 

FranJcUn County Webster County 

J. H. King Hampton J. D. Springer Fort Dodge 
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The fourth proceedings were not officially printed so far as known, but 
fragmentary records are found in the Western Jurist (of "which these rec- 
ords are the basis) , and in the Iowa State Begister and Iowa State Leader. 

Des Moines, Iowa, May 17, 1877. 
In pursuance of the rule laid down in the constitution, the 
fourth annual session of the Iowa State Bar Association con- 
vened for a business session in the federal court room, at 8 
o'clock P. M., President Wm. G. Hammond in the chair. 

On motion, the reading of the minutes of the preceding session 
was dispensed with, the same having been furnished in printed 
form to all the members. 

The following reprinted from the Iowa State Begister, Friday morning, 
May 18. 

**The president and chairman of the Executive Council made 
a verbal report of the acts and doings of the said Council. It 
appears that three complaints against members of the bar have 
been made, only one of the number named being a member of 
the association. This, on examination into the facts, was con- 
sidered unfounded. 

** Reference was made to the fact that various associations were 
being formed in other states, and that this association is the pio- 
neer one of the states." 

The Committee on Membership, through its chairman. Judge 
John Mitchell, reported fifty-two applications for membership, 
most of which were favorably acted upon by the association, a 
few named being referred back to the committee for further in- 
formation. 

39 
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Eztraet giyen below is reprinted from Iowa State Begister, May 18. 

''All of whom, except three, on motion, were made members 
of the association. The three not received, as above stated, were 
referred back to the Committee on Membership for farther con- 
sideration and report. 
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The association then proceeded to the election of ofOicers for 
the ensaing year, with the f oUowing result : 

OFFICERS 

President, H. H. Trimble, Bloomfield, 
1st Vice-President, H. B. Fonke, Dubuque, 
2nd Vice-President, James T. Lane, Davenport, 
3rd Vice-President, B. F. Montgomery, Council BlufCs, 
Treasurer, C. C. Nourse, Des Moines, 
Corresponding Secretary, J. S. Bunnells, Des Moines, 
^ Recording Secretary, J. S. Clark, Des Moines. 

% EXECUTIVE COUNCIL 

I 1st District, B. J. Hall, Burlington, 

2nd District, E. H. Stiles, Ottumwa, 
3rd District W. P. Hepburn, Clarinda, 



4th District 

5th District 

6th District 

7th District 

8th District 

9th District 

10th District 

11th District 

12th District 

13th District 

14th District 



W. L. Joy, Sioux City, 
G. G. Wright, Des Moines, 
M. E. Cutts, Oskaloosa, 
E. S. Bailey, Clinton, 
C. T. Ransom, Iowa City, 
0. P. Shiras, Dubuque, 
S. S. Powers, New Hampton, 
Theo. Hawley, Fort Dodge, 
J. G. Patterson, Charles City, 
L. W. Ross, Council Blufb, 
J. N. Prouty, Dakota City. 



On motion of Col. C. H. Gatch, an assessment of one dollar on 
each member was voted by the association. The meeting then 
adjourned to meet at Moore's Opera House, to-morrow at 2:30 
o'clock. 
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AFTERNOON SESSION 

Moore's Opera House, 2:30 P. M., May 18, 1877. 
The meeting was called to order by the president, H. H. Trim- 
ble, who announced the following standing committees, subject 
to the approval of the Executive Council. 

ON JUDICIABY 

J. N. Rogers, Davenport, 
J. W. Wilson, Newton, 
R. H. Gilmore, Eeokuk, 
J. P. Duncombe, Port Dodge. 

ON GRIEVANCES 

J. p. McJunMn, Washington, 
J. Scott Richman, Davenport, 
J. L. Sheean, Anamosa, 
T. M. Stuart, Chariton, 
C. W. Lowrie, Boonsboro. 

ON LEGAL EDUCATION 

Wm. G. Hammond, Iowa City, 
C. H. Gatch, Des Moines, 
Austin Adams, Dubuque, 
L. W. Ross, Council BlufEs, 
E. L. Burton, Ottumwa. 

ON AMENDMENT OF THE LAWS 

Charles A. Clark, Webster City, 
T. B. Perry, Albia, 
Wm. Phillips, Des Moines, 
R. E. Sears, Marshalltown. 

Reasonable Pee-Bill, or System of Costs 

As reported in the Iowa State Begister, May 19, 1877. 



it 



The association then entered upon the discussion of two 
questions proposed by the Executive Council ; the first of which 
was: 
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Shall the association as a body petition the next General 
Assembly to enact a reasonable fee-bill, or system of costs, to be 
taxed against the losing party in civil actions?' 

*'Hon. J. N. Rogers, of Davenport, opened the debate, advo- 
cating the afSrmative in a practical speech, saying that it was for 
the public good and for the good of the profession that such 
legislation should be had. He had seen the practical workings 
of the system in New York, where it had for many years been 
found successful. 

'* Judge C. C. Nourse opposed the proposition. He said brains 
were worth more than muscle, and as the average legislator 
could not be made to understand that fact, he thought it unwise 
and unsafe to allow them to fix a fee-bill for the poor, honest, 
overworked lawyer. He preferred to make his own contracts for 
himself and collect his own fees. 

** Judge William Phillips thought some wise, judicious legisla- 
tion on this subject desirable, particularly if it would tend to 
equalize the burdens of litigants and dispense with * cut-throat' 
contracts about fees, etc. 

**Mr. J. D. Campbell, of Davenport, the city famous for its 
modesty, thought it would be immodest and out of taste for law- 
yers to ask the legislature to help them get their fees out of 
clients. 

**Mr. J. M. St. John, of Des Moines, moved to adopt the propo- 
sition for the purpose of testing the sense of the meeting. 

**Mr. Seward Smith, of Des Moines, moved to postpone the 
subject indefinitely, which motion carried. 

Requirements for Admission to the Bar 

**The interest of the meeting culminated in the debate which 
followed the announcement of the second topic, namely : 

* * * Shall the association petition the next General Assembly in 
favor of a law requiring two years, or any other fixed term, of 
study in all cases before admission to the bar ? ' 

**0n this subject (two year requirement) a very long and in- 



PEOCEEDINGS, SESSION 1877 43 

jteresting debate was sustained during, the hour allotted to it, 
opened by Chancellor Hammond, of the State University, in a 
general statement, without strongly advocating one vi\ew or the 
other. 

**Col. C. W. Lowrie, of Boonsboro, spoke at length, favoring a 
more vigorous course of preparation for entering the field of the 
profession, and an elevated standard in the profession. 

''Judge C. C. Nourse opposed the idea of attempting to make 
or protect lawyers by legislation. The lazy, easy-going student 
would never make a lawyer, while the boy with grit and poverty 
could win his way to success and honor. The best protection to 
the people and to the profession was an open field and strong 
competition. There are quacks and natural fools in all profes- 
sions and the legislature can't help it. 

'*Hon. Jas. T. Lane, of Davenport, in a graceful speech, af- 
firmed that every means should be used to reach a higher degree 
of culture, refinement and education in the profession ; that grit 
and education were better than grit and ignorance. 

''Judge C. C. Cole spoke ably and at length against the general 
question of fixing a longer time for preparation for the profes- 
sion and said that the measure of human industry and effort was 
the measure of human necessity, real or imaginary ; that evasions 
and deceptions would be the result of fixing a long course of 
study ; that the poor would be shut out and the rich let in, and 
hence the standard reduced rather than elevated. 

"A. K. Campbell, of Newton, advocated the affirmative, by 
stating it was important to start the young man right and with 
an appreciation of his life work, else he might go through life 
blundering and stumbling. 

"Judge William Phillips, of Des Moines, thought the legisla- 
ture should prescribe a course of two years' study in the school 
under its patronage, and that this association should, by its 
voice, so demand. 

"Chancellor Hammond closed the debate in an impassioned and 
logical speech, conceding all the exceptional cases cited by Judge 
Nourse and Judge Cole. He claimed that these were exceptional 
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and it was fallacious to reason with them. That in the West we 
are all poor comparatively, and hence there are more excep- 
tional cases where boys, without education and a long term of 
preparation, win success in a high degree. But give to these 
same ones the money and time for preparation and their success 
would be more marked. He claimed that the time had now come 
in the West when the same standard should be set up, when the 
same slight fence should be erected, over which the well-to-do 
boy of energy and application could leap and walk to eminence 
and success, but which would stop the indolent, worthless class, 
who crawl by swarms into the ranks of the profession to dis- 
grace and dishonor it. 

''The subject was found to be so important and interesting 
that it was postponed for further debate, at the next annual 
meeting. ' ' 

After the annual rei)ort of the treasurer, the meeting ad- 
journed until 8 o'clock P. M., when the association closed its 
fourth annual session. 

EVENING SESSION 

Ck>iitinaed from Iowa State Begister, May 19, 1877. 

' ' In the evening. Dr. G. F. Magoun, president of Grinnell Col- 
lege, delivered an address in the Opera House, before the associa- 
tion and a lai^e audience of citizens upon 'The Claims of the 
Legal Profession to General Respect in Civilized Society.' It 
was an address evincing power and culture. A synopsis would 
not do it justice, and as there was objection to having the manu- 
script go into the hands of the printer, the public must be con- 
tent to await its publication in some form more prominent than 
the columns of a daily paper. The learned speaker discussed the 
topic not as a lawyer, but rather as one willing and anxious to 
give full honor to the guild. It was a summarized history of 
the law, yet not in any sense an historical narrative, the facts 
being briefly stated and always in support of the argument." 
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The following paragraph is taken from the Iowa State Leader^ Maj 19, 
1877. 

''Justice Miller of the Supreme Court, Judges Dillon and Love 
of the United States Circuit Court, Judges Mitchell, Leonard, 
Cole, Nourse, Trimble, and District Attorney Lane, with many 
others whose names we can not recall, listened with close atten- 
tion to the carefully prepared, elegantly expressed and profound 
address. At its conclusion, on motion of Mr. Rogers, of Daven- 
port, the association returned a vote of thanks to Dr. Magoun, 
and authorized its publication in accordance with the custom of 
the association. The meeting then adjourned without day." 
(For address, see appendix.) 
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Beprinted from official proceedings except as otherwise noted. 

Des Moines, Iowa, May 15, 1878. 
The Association met in fifth annual session at the Academy of 
Music,^ Judge H. H. Trimble, the president, calling the meeting 
to order at half past two. The attendance was small, not over 
twenty attorneys being present. The president stated that the 
question for discussion was whether a two years' course of study 
should be a prerequisite to admission to the bar, as follows : 

Beaolved, Ist: That in the judgment of this association, it is desirable 
that a period of study of the law, for not less than two years, should be 
fixed by legislative act as a prerequisite for admission to the bar in this 
state. 

2nd: That the power of admitting candidates to the bar ought, in the 
opinion of this association, to be vested solely in the Supreme Court of 
the state. 

Two Years' Course for Admission to Bar 

Beprinted from Iowa State Begister, May 16, 1878. 
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Prof. Hammond, of the State University, thought there was 
need for some higher qualifications for admission to the bar. 
The argument, that poverty was the spur to success, and that 
any measure is bad which tends to make admission more onerous 
to the poor, is fallacious. Poverty is not the incentive ; success 
over the drawback of poverty is a test of greatness and adapta- 
bility in the man that succeeds in spite of poverty. The two year 
system should apply alike to schools and private tutors. It is too 
common a thing for young men to come to Iowa because admis- 

1 Southeast corner of Eighth and Walnut Streets, site later occupied by 
Poster's Opera House. 
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sion to the bar is easier here than in other states. The result is 
that there are too many poor lawyers here. The Professor hoped 
that the legislature would, two years hence, enact laws requiring 
a two years' course. 

** Judge Grant said his personal experience was that young 
men were constantly being admitted to the bar whose prepara- 
tory training was deficient, who * didn't know enough to practice 
law.' His own elementary law education was defective. Not 
having had any early preparation had led him to become a 
*case' lawyer. He prepared his causes from that standpoint in- 
stead of from that better, broader ground of general legal prin- 
ciples. He was earnestly in favor of the two years' term. 

** Judge Hubbard agreed with Judge Grant, stating that his 
experience had been somewhat similar. Indiana inaugurated 
the system of granting a certificate to all persons of good moral 
character, and as all Hoosiers had it, they were all lawyers. 
Darwin's theory of the survival of the fittest settled the question 
of success. There is no doubt that the standard of the profession 
has been lowered by the inattention to preparatory study. The 
examination for admission has come to mean too much oyster 
supper and too little knowledge. The attorney who succeeds is 
the attorney that takes plenty of time and hard study in the 
preparation for practice. The profession will never have too 
much learning, and it is folly to suppose that a lawyer can be 
made fit for a certificate with less than two years preparatory 
study. A public expression by the legislature on this subject 
would materially aid the character of the profession. 

** Judge Richman thought a higher degree of attainment should 
be required, but he did not see how a limit of time only could 
remedy the present defects in our legal system. A talented 
young man could learn as much in one year as another could in 
two years. 

**Mr. J. N. Rogers believed a term of study should be required. 
The present plan should be abandoned. The exceptions where 
candidates for admission are rejected by a court committee are 
very rare. Two years is never too long ; at all events, some term 
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of study should be required. He thought the power of admitting 
candidates should be taken away from the Nisi Prius courts and 
conferred alone upon the Supreme Court. Either restricting 
the certificate to the Supreme Court or a fixed term of study 
should be required. Personally he believed both should be adopt- 
ed. The tendency to require better preparation is general 
throughout the country. 

**Mr. L. W. Ross, of Council Blufli, had decided views upon 
this subject. He thought Iowa had attained an age and standing 
that demanded great care in all things. The best thing a young 
man can take with him into professional life is thorough prepara- 
tion. He hoped public opinion would very soon require a two 
years' course of study. 

**Col. Gatch favored the resolution but did not think it would 
remedy the evil. Students would manage to evade it. He 
thought a better plan would be to limit the power to certify to 
the Supreme Court, the candidates to be approved by a standing 
committee of that court. The examination should be rigid and 
severe and be conducted entirely free from any bias on the part 
of the committee. This the court should require. 

**Mr. J. D. Campbell, of Davenport, believed a higher standing 
would be beneficial both to the bar and to the people. He would 
like to see the legislature repeal all laws regulating admission to 
the bar and leave it entirely in the hands of the Supreme Court, 
under such rules as that judiciary should establish. 

**Mr. Rogers offered resolutions favoring a two years' course 
of study and limiting power to grant admission to the bar to the 
Supreme Court. 

*'Mr. H. C. Henderson, of Marshalltown, moved to amend by 
making the time three years, the last two years' study to be in the 
oflSce of a practicing attorney. He supported the amendment by 
stating that practice could only be learned in a law ofiSce. An 
imposition on the public is practiced by courts when they license 
men to be lawyers that actually know nothing of the rules of 
practice. The profession is crowded and the world is not suffer- 
ing from a paucity of lawyers. There are too many poor law- 
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yers. There are lawyers seeking judicial positions that have 
never had a case in a court of record. Some can be made lawyers 
in three years, and some couldn't in thirty-three, but three years 
is the least time that should be allowed by law. 

''Mr. James B. Edmonds, of Iowa City, thought a man pos- 
sessing the requisite legal knowledge should be admitted, no 
matter where he gained that knowledge. Simply passing a given 
length of time in a law ofiSce will not make a competent lawyer. 
As a rule committees do not do their duty. One of the worst 
places in the world for a man to study is in the office of a prac- 
ticing lawyer, where he must be constantly disturbed. As a 
rule, lawyers do not question their students. By the Nisi Prius 
courts committees for the examination of candidates for admis- 
sion to the bar are too apt to be influenced by local surroundings 
instead of their proficiency. The Supreme Court would be re- 
moved from that and would not grant certificates unless they 
had been earned. 

''Mr. Henderson's amendment was rejected, and the Rogers' 
resolutions were adopted, providing for a two years' course and 
limiting certificates to the Supreme Court." 

Judge Qrant then offered the following resolution, viz : 

Besolved, That a committee of three be appointed by the president, to 
draft and present to the next legislature a memorial and a bill to cany out 
the spirit of the foregoing resolutions. 

The same was thereupon adopted. 

The president subsequently announced as such committee, 
Messrs. J. N. Rogers, G. Q. Wright, and John F. Duncombe. 

EVENING SESSION 

On the following evening the association met at the United 
States court room, for the election of officers and other business. 

The minutes of the last annual meeting were read and ap- 
proved. 

The treasurer's report was presented and accepted. 
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Beprinted as follows from Iowa State Begister, May 17, 1878. 

**The election of officers was the next business in order, and 
Judge Grant was authorized to cast the ballot of the convention 
for Mr. John N. Rogers, of Davenport, for president of the asso- 
ciation for the ensuing year. 

** Judge Mitchell and Mr. Campbell were appointed a com- 
mittee to escort the new president to the chair, who thanked the 
body for the testimonial of their esteem, assuring them that he 
appreciated the honor. 

*'The following other officers were elected, by unanimous 
vote." 

OFFICERS 

President, John N. Rogers, Davenport, 

1st Vice-President, G. G. Wright, Des Moines, 

2nd Vice-President, 0. P. Shiras, Dubuque, 

3rd Vice-President, L. W. Ross, Council Bluflfa, 

Corresponding Secretary, Geo. F. Henry, Des Moines, 

Recording Secretary, J. S. Clark, Des Moines, 

Treasurer, C. C. Nourse, Des Moines. 

EXECUTIVE COUNCIL 

1st District, P. Henry Smythe, Burlington, 
2nd District, H. B. Hendershott, Ottumwa, 
3rd District, W. P. Hepburn, Clarinda, 
4th District, W. L. Joy, Sioux City, 
5th District, D. 0. Finch, Des Moines, 
6th District, M. E. Cutts, Oskaloosa, 
7th District, J. D. Campbell, Davenport, 
8th District, J. S. Stacy, Anamosa, 
9th District, H. B. Fouke, Dubuque, 
10th District, 0. J. Clark, Decorah, 
11th District, J. D. Springer, Fort Dodge, 
12th District, J. G. Patterson, Charles City, 
13th District, A. R. Anderson, Sidney, 
14th District, E. B. Soper, Estherville. 

By vote of the association, an assessment of one dollar upon 
each member was levied to cover expenses for the ensuing year. 
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The corresponding secretary was, on motion, instructed to in- 
form all delinquent members of the association of the provisions 
of the constitution with reference thereto. 

On motion of Col. Gatch, the president and Executive Council 
were requested to consider the propriety of calling a meeting of 
the association during the summer vacation, at a time when no 
courts were in session, the object being to see if more interest 
and a larger attendance could not be secured than during the 
sessions of court. 

The following new names, being, presented for membership, 
'were unanimously elected: A. B. Cummins, Des Moines; Wm. 
M. Montgomery, Des Moines ; Liston McMillen, Oskaloosa ; H. M. 
Martin, Davenport ; M. E. Billings, Bremer County ; W. C. Cou- 
ncil, Vinton ; George Carson, Council Blufifs. 

By vote of the association, a committee was appointed to ex- 
tend to Judge Dillon the thanks of the association for his address, 
and to arrange for its publication. (For address, see appendix.) 

The Iowa State Begister, May 17, 1878, states that, 

**The president appointed as such committee Col. Lowrie, 
Judge Mitchell and 0. P. Shiras." 

The president announced the standing committees as follows : 

ON AMENDMENT OF LAWS 

L. W. Boss, Council Blufifs, 
D. D. Chase, Webster City, 
H. M. Martin, Davenport, 

C. F. Loofbourow, Atlantic, 
T. B. Perry, Albia. 

ON JUDICIARY 

P. Henry Smylhe, Burlington, 
John FyfiEe, Keokuk, 

D. C. Cram, Dubuque, 
Theo. Hawley, Fort Dodge, 

. ^ Smith McPherson, Red Oak. 
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ON GRIEVANCES 

G. H. Gatchy Des Moines, 

N. M. Hubbard, Cedar Rapids, 

B. B. Cook, Davenport, 

D. Ryan, Newton, 

T. M. Stuart, Chariton. 

ON LEGAL EDUCATION 

W. G. Hammond, Iowa City, 
J. B. Bissell, Des Moines, 
W. W. Baldwin, Burlington, 
R. M. Haines, Grinnell, 
R. B. Sears, Marshalltown. 

ON ADMISSIONS 

John Mitchell, Des Moines, 
B. F. Kauffman, Des Moines, 
Bli Wilkin, Winterset. 

The Iowa State Begister of above date states that 

''President Rogers gave notice of a meeting of the Bxecutive 
Council or those present in the city, this (Friday) evening at 
7:30 o'clock, at the office of Gatch, Wright & Gatch." 

The meeting thereupon adjourned. 

J. S. Clark, 
Recording Secretary. 

Note: It appears that the association held a preliminary meeting on the 
evening before the regular session, at which time Judge John F. Dillon de- 
livered his address. An interesting account of this informal meeting is 
found in the Iowa State Begister of Wednesday morning, May 15, 1878, 
herewith appended. 

**The first session of the State Bar Association for the current 
year took place at the Academy of Music last evening, (Tuesday, 
May 14), Hon. H. H. Trimble, of Bloomfield, presiding. The 
handsome hall was fairly packed with an expectant and not dis- 
appointed audience. Probably no more distinguished audience 
has been assembled here since the famous night when General 
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Grant appeared before the Army of the Tennessee. Seated on 
the stage were Judge Love, of the United States Court; Chan- 
cellor Hammond, of the State University; Judge Grant, Judge 
Smythe, Judge Mitchell, and United States Attorney Lane. 
Governor John H. Gear and ex-Senator Wright, with their fami- 
lies, occupied one private box; while in another were Judge Cole 
and family, with Mrs. Dillon. In the body of the audience were 
not less than two hundred of the leading, attorneys of the state. 
Many ladies also were in attendance, as the fame of the dis- 
tinguished jurist who was to be the orator of the occasion, is not 
confined to professional ranks. It was an hour and a presence 
to demand an orator's best effort, and no higher compliment 
could be paid the speaker than to say there was no disappoint- 
ment. From first to last, the large audience listened with ab- 
sorbed interest. The presence of many physicians was noted, 
Judge Dillon having commenced his professional life as a doc- 
tor.'' 

United States Court, 
Dxs Moines, Iowa, May 17, 1878. 
At a meeting of the Bar Association of the state of Iowa, held on the 
evening of the 16th day of May, 1878, it was unanimously resolved that the 
thanks of this association be tendered to the Hon. John F. Dillon, Circuit 
Judge of the United States, for his able and learned address delivered at 
the Academy of Music at this annual meeting of said association. And the 
undersigned were appointed a committee to request a copy of said address 
for publication. 

C. W. L0W£IE, 

John Mitchell, ^ Committee. 
O. P. Shibas, 

Des Moines, May 18, 1878. 
Gentlemen: — In complying with the request of the association communi- 
cated through you, I have added here and there an illustrative foot-note, 
but the text of the address remains unaltered. I appreciate the favor and 
warmth with which it was received, as well as the kind terms in which it 
is mentioned in the resolution of the association. 

I am, with great regard, your obedient servant, 

John F. Dillon. 
Messrs. C. W. Lowrds, 

John Mitchell, y Committee. 
O. P. Shiras, 
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Benton County 
W. C. Connell Vinton 

Bremer County 

M. E. Billings 



Mahaska County 



NEW MEMBEBS 

1878 

Folk County 

Albert B. Cummins Des Moines 
Wm. M. Montgomery Des Moines 

Pottawattamie County 

~" George Carson Council Bluffs 

Scott County 



Liston MeMillen 



Oskaloosa 



H. M. Martin 



Davenport 



PROCEEDINGS 



OF THE 



IOWA STATE BAR ASSOCIATION 



Held in Des Moines, May 14-15, 1879, as reported in the Iowa State 
Begister and the Iowa State Leader. So far as known not otherwise re- 
ported. 



(< 



The sixth annual meeting of the Iowa State Bar Association 
convened in the afternoon of May 14th, in the United States 
District Court room. Hon. John N. Rogers presided. The topic 
for discussion was a plan for lessening court expenses, as follows : 

Can the Expenses op Our Courts be Reduced by Legislative 
Action Without Injury to the Administration of Justice; 
If So, What Steps Should be Taken to That End?" 

Discussion as reported in the Iowa State Begister, Thursday morning. 
May 15. 

** Judge Trimble and Judge Shiras were assigned to lead the 
discussion. Mr. Trimble elaborated his views on the subject, 
arguing that expense could be lessened by having special terms 
for the judge to decide upon applications for continuance, mo- 
tions and demurrers, and also as to whether the cause should be 
tried by jury or the court. At these terms no jury should be 
called. Then when the regular term time arrived the court 
could try all its cases before the jury was summoned. The as- 
signments could be made upon consultation with the attorneys. 

**The district attorney, too, should have power to accept ver- 
dicts for lesser offences than that named in the indictment. This 
would remove a large portion of the present expenses of the 
courts where parties are almost daily charged with grave crimes 
and convicted of much smaller offences. 
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Grand juries are a prolific source of expense. They meet 
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too often and stay in session too long. The larger the body, the 
more fools. Three or five men, elected by the people, would be a 
much more satisfactory grand jury than that convened at pres- 
ent. They would do better work, more work, and cheaper, than 
fifteen men would. 

**Mr. Shiras doubted if relief from court expenses could be 
achieved through legislation. The laws are not so much at fault 
as the manner of their administration. The court and the bar 
are at fault. There is not enough system. In the Dubuque dis- 
trict, two days, during the morning hour are allotted to motions. 
The same thing can be tried elsewhere with good results. Rules of 
other kinds can be adopted to reduce costs. One way would be 
for the court to restrict the number of witnesses to be examined 
in a case. Let the judge make personal examination of the wit- 
ness in advance. Expert testimony is a fruitful source of ex- 
pense, and should be regulated. 

' ' Mr. Boss, of Council Bluffis, thought it was unfortunate that 
the constitution prohibited an increase in the number of districts. 
More judges would expedite the business of the courts and lessen 
expenses. 

''Judge John Porter, of Eldora, coincided in this view. He 
thought grand juries were a nuisance. The law enforcing a 
penalty for bad pleadings should be complied with, one half of 
the fine to go to the county. Lawyers talk too much. Judges 
should decide motions, objections, etc., without permitting ex- 
tended debate. 

''Messrs. McCrary, Hubbard, Grant and others took part in 
the discussion, and finally a committee was raised to present the 
matter to the business meeting of the association to be held this 
evening." 

Same topie diseussion as reported in the Iowa State Leader, Thursday 
morning, May 15. 

"Judge H. H. Trimble, of Bloomfield, opened the discussion 
by referring to the general interest which was being awakened 
on the subject, and calling attention to the great expense to 
which counties are now subjected in the administration of justice, 
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and especially in criminal cases. He thought one great source of 
difficulty lay in the way courts were managed. In most of the 
counties the judge finds in attendance when he opens court, 
fifteen grand jurors, twenty-four petit jurors and scores of wit- 
nesses, aU in attendance at the expense of the county who remain 
there idle while questions of law are being settled and business 
attended to in which they are not necessary. The Judge advo- 
cated a change*'in the law by which the courts should hold a 
special preliminary term for the settling, of issues, the hearing of 
motions, etc., and for settling what cases should be tried to a jury 
and what ones to the court alone. That then two dockets should 
be made i;p, one of jury cases, the other of cases for the court 
alone, and that these two dockets should be tried separately, that 
cases should be assigned by the court with the assistance of the 
attorneys and thus the useless attendance from day to day of 
lai^e numbers of witnesses and of juries when not needed would 
be prevented. He thought that to carry out this plan might re- 
quire an increase in the present number of judges, salaries would 
be saved in witness and jury fees and other ways, and much 
greater dispatch secured in the transaction of business. Another 
change he suggested was, that prosecuting attorneys be author- 
ized in the numerous cases of assaults which are now prosecuted 
as felonies, i. e., assaults with intent to commit murder, great 
bodily injury, etc., where the verdict is usually nothing more 
than a simple assault, if not of complete acquittal, to accept a 
verdict of simple assault when the defendant would consent to 
that in cases where, in his judgment, a conviction of a higher 
crime was not possible without the great expense of a trial. 

** Judge Trimble also urged the reduction of the grand jury 
from fifteen to three or five members who should be elected, urg- 
ing that the efficiency would be greatly increased and that they 
would feel a greater responsibility and not be so much like a 
mob. But as to petit juries, he would have them retained, be- 
lieving that in a popular form of government some such con- 
nection was necessary between the people and the courts. 

''0. P. Shiras, Esq., of Dubuque, continued the discussion by 
stating what had been done by judges in that district in ex- 
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pediting the transaction of business in their courts and intro- 
ducing to some extent the reforms suggested by Judge Trimble. 
He thought the trouble lay to a great extent with the bench and 
the bar and could be reached without legislative action. He 
urged also that the present unlimited summoning of witnesses in 
state cases should be discontinued and only such witnesses sub- 
poenaed as the court should order in advance on a proper showing 
being made, and further that the grand jury should be author- 
ized, when an offence was brought to their notice which could 
be tried before a justice, to send it there, rather than subject the 
county to cost of trial in the district court ; and finally, he urged 
that counsel should prepare their cases better and in this way 
they could be much better and more speedily tried. 

** Judge L. W. Ross, of Council 'Bluffs, thought that the crea- 
tion of the Circuit Court had been a mistake ; that the constitu- 
tion of the state which limits the number of districts should have 
been changed so as to allow of a larger number of district judges, 
and that each one within his district should have entire juris- 
diction of all legal business. He urged that in this way judges 
would have better control of business, and cited California as an 
example of the benefit resulting from this plan. 

** Judge Porter, of Eldora, however, controverted this idea. He 
thought the remedy was largely in the hands of the profession ; 
that there should be introduced the rule now in force in some of 
the eastern states by which a fine is assessed against a party 
whose pleading is found defective; and that judges should be 
able to decide motions and demurrers without such lengthy argu- 
ments as are now usually made upon them. 

''Judge N. M. Hubbard, of Cedar Rapids, referred to the fact 
that in England with its immense population, justice was admin- 
istered by fewer judges and at less cost than in the state of New 
York, and thought that the fault lay mainly with the judges of 
our courts. 

''Mr. A. J. McCrary, of Keokuk, advocated the introduction of 
a system of monthly rule days and progressive pleadings such as 
now adopted in New York, on the plan of chancery proceedings. 
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by which method mere default cases in which there is substan- 
tially no litigation, need not go on the trial dockets of our courts, 
but judgments might be secured in due time and be entered up 
by the clerk in vacation. 

'*#Col. G. L. Godfrey urged the abolition of the grand jury 
system entirely, as illy adapted to the purpose which it was de- 
signed to serve, and a source of great expense. 

"Judge Grant, of Davenport, charged the clerks of the federal 
courts with charging unreasonable fees, and subsequently re- 
ferred in a very interesting talk to his early experiences at the 
bar and on the bench. 

** After some further miscellaneous discussion, a resolution, 
presented by Judge Nourse, to the effect that much time is wasted 
by attorneys in arguments in our courts, and that the bar will 
support the judges in any effort that they may make to abbrevi- 
ate the proceedings of the court, was adopted. Also, a resolution 
was adopted appointing a committee to report as to what legisla- 
tion, if any, should be urged upon our legislature for the pur- 
pose of reducing the expenses of the administration of justice. 

*'The discussion showed throughout that the members of the 
bar, no less than the people, are waking up to the importance of 
this question, and that they not only do not oppose any feasible 
scheme for the reduction of expenses, but will favor any measure 
looking to that end which does not threaten to impair the useful- 
ness and efficiency of our judicial system." 

EVENING SESSION 

Reprinted from the Iowa State Register, Friday morning, May 16, 1879. 

**The Bar Association held a regular meeting last evening. 
President John N. Rogers in the chair. The court room was 
crowded with attorneys, among the attendants being Judge Love. 

**It had been currently reported that the association would 
at this meeting take action as a body on the Cole disbarment 
matter, something which it has not yet done, as all the proceed- 
ings have so far been on the motion and responsibility of the 
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Executive Council alone. The attendance was composed of law- 
yers and citizens, among the number being Judge Love. But no 
express action in the Cole matter was taken. The counsel to 
prosecute Judge Cole will be Messrs. Cutts, Cook, Clark, Trimble, 
Gilmore, Lane and Spurrier. The counsel for Judge Cole will be 
F. W. Lehman and A. B. Cummins, of Des Moines, and W. J. 
Enight, of Dubuque. The trial is set for Tuesday, the 20th inst. 

''The committee appointed at previous annual meeting, to 
draft a bill regulating admission to the bar, reported in favor of 
requiring two years' study in a law school, or one year's practice 
and one year in a law school, both male and female applicants to 
be treated alike in the proposed bill. After considerable dis- 
cussion, the report was recommitted to the Executive Council of 
the association, with instructions to revise and present it in the 
form of a bill to the next session of the legislature. 

** Judge Grant offered the following resolution: 

Resolved, That the judges of the United States Circuit Court for this 
circuit are requested to repeal the rule of said court which requires com- 
plete records of the pleadings to be made in all final judgments in actions 
at law. 

"The resolution was unanimously adopted. 

"Judge Nourse offered a resolution assessing each member of 
the association $2.00 for contingent expenses, which was adopted. 

"The association then proceeded to the election of officers. 

OFFICERS 

President, John N. Rogers, Davenport, 

1st Vice-President, Geo. G. Wright, Des Moines, 

2nd Vice-Pi^esident, 0. P. Shiras, Dubuque, 

3rd Vice-President, L. W. Ross, Council Bluffs, 

Corresponding Secretary, Geo. F. Henry, Des Moines, 

Recording Secretary, J. S. Clark, Des Moines, 

Treasurer, C. C. Nourse, Des Moines. 

EXECUTIVE COUNCIL 

1st District, P. Henry Smythe, Burlington, 
2nd District, E. H. Stiles, Ottumwa, 
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3rd District, W. P. Hepburn, Glarinda, 
4th District, W. L. Joy, Sioux City, 
5th District, D. 0. Finch, Des Moines, 
6th District, M. E. Cutts, Oskaloosa, 
7th District, J. D. Campbell, Davenport, 
8th District, J. S. Stacy, Anamosa, 
9th District, H. B. Pouke, Dubuque, 
10th District, 0. J. Clark, Decorah, 
11th District, J. D. Springer, Fort Dodge, 

12th District, 

13th District, A. B. Anderson, Sidney, 
14th District, E. B. Soper, Emmetsburg. 

''Judge Grant moved the thanks of the association to Judge 
Miller for his address, and requested a copy for publication, 
which was unanimously adopted. (Address, see appendix.) 

''Messrs. H. H. Trimble, M. BaUard, 0. P. Shiraa, L. W. Boss, 
Fred Mott, John Porter, and Q. L. Godfrey were appointed a 
committee to prepare a bill to be presented to the legislature, 
looking to relief from excessive court costs. 

"Judge Nourse and others offered a series of resolutions con- 
cerning the death of Col. John Fyffe and Hon. J. Q. Patterson, 
which were unanimously adopted, and the association adjourned 
without day. ' ' 



PROCEEDINGS 

OF THE 

IOWA STATE BAR ASSOCIATION 



The proceedings for the year 1880 were not officially reported so far as 
known, but fragmentary material was found in the Iowa 8tate Register 
(of which this record is a basis ), the Iowa State Leader, and a list of officers 
in the Western Jurist. 

Reprinted Iowa State Begister, Thursday morning, May 13, 1880. 

* * The seventh annual meeting of the Iowa State Bar Associa- 
tion convened Wednesday, May 12, in the United States District 
Court room, quite a number of members being present. 

Witness Fees 

**The first question to be discussed was: *Is it the duty of the 
state to pay witnesses for the defense in criminal cases, except in 
cases of poverty or peculiar hardship?' 

** Judge Nourse opened the discussion and expressed the opin- 
ion that when a party was convicted and unable to pay witnesses, 
those witnesses ought not to be allowed to demand fees in ad- 
vance, and if the party was acquitted, the county should pay all 
the costs ; if found guilty, the state should pay its own witnesses 
and those for the defendant when the defendant was a pauper. 
He also thought the courts should have discretion in the matter 
of issuing process. 

*' Judge Trimble said that he had always been interested in the 
fees of the attorney for the defendant in criminal cases rather 
than the fees of witnesses ; that the criminal prosecutions in his 
county were very few, and he had given very little thought to 
the matter, though he had often heard complaint of the enormous 
expenses in criminal cases in other counties. He thought a de- 
fendant should be required to make some showing on application 
for compulsory process as to the materiality of the witnesses 
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sought to be subpoenaed. No one should be compelled to appear 
at court as a witness without compensation. 

** Judge Wright spoke of the importance of the question and 
of the complaints of the people at the enormous amount of the 
counties paid in criminal cases. He did not believe in the policy 
of the law enacted at the last session of the General Assembly, 
and referred to the idea of Judge Nourse, requiring, the defend- 
ant to disclose to the court what he expects to prove. If he had 
his way and could frame the law, he would not pay a grand juror 
one dollar, and he thought better material would be obtained 
limiting, of course, the time he should be required to serve within 
a given period. He would also have the same rule adopted as to 
witnesses, and compel them to attend without compensation, 
where a defendant was not able to pay, as a part of their duty to 
the public. 

**Mr. Gilmore, of Keokuk, spoke of his theological rather than 
legal convictions. He thought Christendom had been backward 
in this matter of criminal prosecutions. A man is held in jail 
for months or years because of a charge against him, and when 
his trial comes he is acquitted and sent into the world poverty 
stricken, with a stigma upon his name. He thought it wrong to 
compel an innocent man to pay for his witnesses, and that the 
body politic should pay for those benefits which accrue to it. 
The requirements of business should not constitute an exemption 
to jurors; in this way the character of our jurors would be great- 
ly improved. 

**Mr. Martin, of Davenport, thought if Judge Wright's theory 
was adopted the necessary evidence would not be disclosed, as 
the witnesses could not afford to attend court, and suggested that 
the state should at least pay witnesses for defendants who were 
acquitted. 

** Judge Kinne, of Toledo, thought there was a wrong impres- 
sion as to the increase of court expenses out of all proportion to 
the increase of business. A personal investigation in his district 
showed that expenses had increased by one-third, while business 
had increased one-half. He agreed with Mr. Martin in his ob- 
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jections to Judge Wright's theory, but thought the responsibility 
rested largely with the district judges. 

Constitutional Convention 

'^Upon the second question, 'Ought a constitutional convention 
be called in Iowa this season?' the gentlemen appointed to open 
the discussion were absent. 

''Mr. J. D. Campbell, of Davenport, being called on, said he 
was opposed to constitutional conventions, and that the last one 
made many mistakes. He thought the people would be better off 
if they never had another constitutional convention or another 
session of the legislature. 

"Judge Wright agreed to some extent with Mr. Campbell, 
though he thought the constitution of 1857 effected some neces- 
sary changes. As to minor changes of the present constitution, 
they could be effected by submission to the people by the legis- 
lature. He thought there were many defects in the present con- 
stitution. It was his opinion an election occurred too frequently, 
and that the legislature should meet but once in four years. He 
offered the following : 

Besolved, That m the opinion of this association, it is not advisable that 
a convention should be called as contemplated by section 3, Article X, of 
the present organic law to amend and revise the same. 

"Chancellor Hammond, being called for, agreed somewhat 
with a friend who said the question depended largely whether 
good men were sent to that convention. He thought there were 
one or two considerations in favor of such a convention ; that the 
provision to the effect that law and equity jurisdiction should be 
separate cost the state of Iowa more each year than a constitu- 
tional convention would. 

"He also thought some changes were required in the organiza- 
tion of the judiciary. The 'straight jacket' limitations of the 
constitution were a great detriment to the required re-organiza- 
tion of this department, and it was safer to hold such a con- 
vention than to patch up the present organic law. 

"Judge Trimble was of the opinion that certain changes in 
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the constitution were required, though he was not certain they 
could not be effected in the way provided by the constitution 
itself. He thought the provision as to the Supreme Court should 
be changed and the court either divided into a law and equity 
court, or some arrangement made by which the business could be 
dispatched with greater justice to the court itself and to the 
people. Also, that the number of grand jurors should be changed 
and reduced to three or five members. There were other respects 
in which the organic law might be well changed. 

*'0n motion of Mr. Martin further consideration of the reso- 
lution was postponed until the meeting of Thursday evening." 

THURSDAY EVENING SESSION 

Reprinted from the Iowa State Leader, and Iowa State Register, Friday 
morning, May 14, 1880. 

**The annual meeting of the Iowa State Bar Association last 
night, (Thursday, May 13) was not a large, lively nor enthusi- 
astic affair, but the regular routine business was disposed of in 
the ordinary way. Among those present were Judge G. G. 
Wright, C. C. Nourse, H. H. Trimble, Judge Grant, Thomas S. 
Wright, Chancellor Hammond, Mr. R. H. Gilmore, of Keokuk, 
Jas. T. Lane, Judge J. M. Love, Hon. Thos. F. Withrow, of 
Chicago, and a few young men including A. B. Cummins and 
F. W. Lehman. 
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Minutes of the last annual meeting were read and approved. 

*'Eeports of the different standing committees were not read, 
owing to non-preparation or absence of the respective chairman 
of said committees; but the special committee appointed at pre- 
vious annual meeting reported that the legislature had failed to 
pass the bill regulating admission and practice. The committee 
having the matter in charge was continued to show the feeling of 
the association on this question. The treasurer. Judge Nourse, 
could not make a full report, as his clerk had gone off with the 
key to the combination of his safe, where the treasurer's books 
were deposited; and not knowing the combination he could not 
get the same. His recollection was, however, that the expenses 
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of the last annual meeting were about all paid ; that the hall for 
the annual address cost $20.00, and that he had $25.00 on hand; 
would make a full report to-morrow evening. 

*'The Committee on Membership was next called to report, 
which they did, presenting quite a number of applicants for ad- 
mission to association membership. They were all duly ad- 
mitted, on signing the constitution and paying initiation fee. 

** There being no reporting committee nor miscellaneous busi- 
ness, unfinished business was next in order, and the constitutional 
convention was next taken up. After some lively discussion the 
proposed resolution was declared adopted, by an 8 to 7 vote. 

Petition Against Cole Disbarment 

''Just here Mr. Cummins arose and said that if not out of 
order he had a matter he desired to present to the association. 
He had a petition signed by hundreds of members of the bar, rep- 
resenting over sixty counties, praying that further steps in the 
Cole disbarment case be now effectually arrested. * This petition, ' 
said he, 'is signed by 560 members of the bar of Iowa ; and I may 
say, although the position I occupy in this case is somewhat 
embarrassing, that the signers are among the best members of the 
profession in every county in which the petition circulated. 
Without further remark I submit the petition for action.' 

"Judge Nourse — I move the petition be received and be re- 
ferred to the Committee on Grievances. 

Mr. Gilmore — ^Why not dispose of it now; let us pass upon it. 

Judge Grant — I move to lay it on the table — ^that cuts off 
debate. 

"The chair coincided with him and immediately stated the 
motion. There was no offer to talk to the question and the vote 
' was taken. Three-fourths of those present voted aye, and the 
remainder kept discreetly quiet. 

"That there would seem to be nothing of unusual importance 
about this action, Judge Nourse then in ordinary tones moved to 
fix the assessment for the present year at one dollar. 
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''Mr. Rogers suggested that as the association contemplated 
holding a reception next year it would be advisable to have a 
fund ahead. 

'*Mr. Martin who had paid his two dollars amended to fix it at 
two dollars. The motion prevailed. 

''The secretary was moved to report all members of the asso- 
ciation who had failed to meet their dues, to the Executive Coun- 
cil, who would undertake to see that delinquents paid up or were 
stricken from membership. 

Election op Oppicebs 

"There being no further business before the bar, the election 
of ofl&cers by ballot for the ensuing year was next in order. The 
chair appointed Mr. F. W. Lehman and Mr. George F. Henry, 
tellers. 

"Judge Grant said, 'We are all very well pleased with our 
president and would like to continue him, but if your name was 
proposed again, (addressing the chair) they might caU us 
'third termers', therefore I nominate Judge George G. Wright 
for president. ' 

"Judge Nourse — I was just going to nominate him myself. 

"J. T. Lane — I move that the secretary be instructed to cast 
the ballot of the association for Judge Wright for president. 

"The judge was declared elected and H. H. Trimble and Mr. 
Lane appointed a committee to escort the new president to the 
chair. 

"Upon taking the chair. Judge Wright returned thanks and 
said he esteemed it the highest compliment of his life ; that of all 
favors and honors of which he had been the recipient in forty- 
eight years past at the hands of his fellows in profession, he con- 
sidered this the highest, and knew that this was far beyond any- 
thing to which he was entitled, but would exercise every care to 
dutifully perform his office with acceptance. He had figured 
some in politics, yet he felt happiest and most at home in the 
profession which all loved so well, and would use every endeavor 
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to build up, support and sustain the same, and to make the asso- 
ciation as interesting and successful as possible. 

**He proceeded in tones of regret to dwell upon the evident 
lack of interest in the association. Other associations had good 
annual meetings with large attendance but it is dij£cult to get 
attendance at our meetings. I have thought of many things to 
remedy this state of affairs and I think perhaps we ought to hold 
our meetings at some other time, say at the June meeting of the 
Supreme Court. We ought to return to the old practice of sub- 
mitting arguments to that court orally, in the good old f aidiioned 
way. The members of the association should come to the annual 
meeting from far and near and bring their wives. That's the 
way we used to do and we always went home happy. 

** After the applause following Judge Wright's address, the 
election of the vice-presidents and other officers was proceeded 
with, the secretary being instructed to cast the vote for each of- 
ficer, as a saving of time, and the election resulted as follows : 

OFFICEBS 

President, George G. Wright, Des Moines, 
1st Vice-President, R. H. Gilmore, Keokuk, 
2nd Vice-President, John Mitchell, Des Moines, 
3rd Vice-President, H. M. Martin, Davenport, 
Corresponding Secretary, Geo. F. Henry, Des Moines, 
Recording Secretary, J. S. Clark, Des Moines, 
Treasurer, C. C. Nourse, Des Moines. 

EXECUTIVE COUNCIL 

1st District, James Hagerman, Keokuk, 
2nd District, H. H. Trimble, Bloomfield, 
3rd District, Smith McPherson, Red Oak, 
4th District, W. L. Joy, Sioux City, 
5th District, W. S. Sickmon, Des Moines, 
6th District, M. E. Cutts, Oskaloosa, 
7th District, J. D. Campbell, Davenport, 
8th District, J. S. Stacy, Anamosa, 
9th District, H. B. Fouke, Dubuque, 
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10th District, H, T. Reed, Cresco, 
11th District, J. D. Springer, Fort Dodge, 
12th District, L. S. Butler, Northwood, 
13th District, A. R. Anderson, Sidney, 
14th District, Gteo. E. Clarke, Algona. 

Standing Oommittees 

on amendment of laws 
B. S. Bailey, Clinton, 
E. B. Soper, Emmetsburg, 
W. E. Miller, Des Moines, 
W. H. Seevers, Oskaloosa, 
J. N. Rogers, Davenport. 

ON JUDICIARY 

James Grant, Davenport, 
Chas. A. Clark, Cedar Rapids, 
T. B. Perry, Albia, 
E. H. Stiles, Ottumwa, 
W. S. Strawn, Red Oak. 

ON GRIEVANCES 

Jas. T. Lane, Davenport, 

Erskine W. McJunkin, Washington, 

J. L. Sheean, Anamosa, 

4 

T. M. Stuart, Chariton, 
L. S. Butler, Northwood. 

ON LEGAL EDUCATION ! 

W. G. Hammond, Iowa City, 
John F. Duncombe, Fort Dodge, 
B. J. Hall, Burlington, 
R. M. Haines, Grinnell, 
P. T. Lomax, Keokuk. 



ON ADMISSIONS 

John Mitchell, Des Moines, 

0. P. Shiras, Dubuque, 

J. G. Berryhill, Des Moines. 
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The ofl&cers for the ensuing year being declared elected, some 
discussion ensued regarding an amendment to the constitution 
changing the date of the annual meeting, after which the asso- 
ciation adjourned until to-night at eight o'clock." 

FRIDAY EVENING SESSION 

Beprinted Iowa State Begister and Iowa State Leader, issues of Saturday, 
May 15, 1880. 

''The adjourned meeting of the Bar Association was held last 
night. Treasurer Nourse made his annual report. It showed 

Beceipts (per last report) .$21.42 

Beeeipts, by fees, membership 78.00 

$99.42 
Expense, hall rent 20.00 

Balance on hand $79.42 

**The report was accepted and approved. 

''The next question was the constitutional amendment to 
strike out the words 'Thursday after the second Monday in May' 
(the time fixed by the constitution for the annual meeting time) 
and insert the words 'at such time as the association or the 
Executive Council shall select.' 

"The amendment was adopted. 

"Mr. Campbell, of Davenport, said that he had, during the 
previous afternoon, a conversation with Judge McCrary about 
the rules of practice in vogue. They thought it advisable to have 
a change in the makeup of the docket ; that is, have a docket that 
would contain only cases of the issues that were joined and the 
parties were ready for trial — a trial docket. 

"After some discussion, Mr. A. B. Cummins moved the ap- 
pointment of a committee of three to draft a suitable rule or 
rules governing the matter, the committee to report at their 
earliest convenience to the court. 

"Mr. Clark thought a trial notice would be a very great con- 
venience. That rule prevails in Minnesota and in some districts 
in Iowa and works very well. 
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"Mr. H. T. Reed said the rule to which Mr. Clark referred had 
been in operation in the tenth district for four or five years and 
had given general satisfaction. 

'^Mr. Cummins' motion prevailed and the chair appointed 
Messrs. Cummins, Campbell and Clark such committee. 

Cole Disbarment Proceedings 

**As stated yesterday, Thursday, May 20th, is the date fixed 
for opening of the trial of the Cole disbarment case. The Bar 
Association who prosecute the charge, will be represented by its 
committee, Hon. Jas. T. Lane, of Davenport, Judge H. H. Trim- 
ble, of Bloomfield, J. D. Springer, of Fort Dodge, R. H. Gilmore, 
of Keokuk, E. E. Cook, of Davenport, and M. E. Cutts, of Oska- 
loosa, while Judge Cole's attorneys will be Lawyer Bullitt, of 
Philadelphia, Messrs. F. W. Lehman and A. B. Cummins, of 
Des Moines. Judges Samuel F. Miller and George W. McCrary 
will preside. It is expected that Judge Dillon will be present 
and testify. It will be a very interesting trial and will probably 
consume four days at least. 

^'The chair announced that all arrangements had been per- 
fected for a sociable to be held at the Abom House next Tuesday 
evening. All members of the bar are expected to attend with 
their wives, sisters and sweethearts. 

**0n motion of Judge Nourse the association adjourned.'' 

Note. Beprinted from Iowa State Leader, Wednesday, May 12, 1880. 

Judge George W. McCrary 's Address 

Professional Ethics" Discussed upon at Length. 

The United States Circuit Judge was complimented last 
evening by an unusually large audience to hear his address to 
the State Bar Association. 

'* Judge Rogers, of Davenport, the president of the associa- 
tion, introduced him rather stiflBy, and wished him *no better 
success than the mantle of his predecessor'. On the platform 
beside Judge Rogers were Judge Love and Judge Grant, of 
Davenport." 
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PROCEEDINGS 

or THE 

IOWA STATE BAR ASSOCIATION 



Like several preceding years, there are no known official proceedings. The 
records from which this report is made are reprinted from The Western 
Jurist, except as otherwise noted. 

The eighth annual meeting of the Iowa State Bar Association 
was held at Des Moines, May 10-11, 1881. 

The association met at 2 P. M., May 10, in the federal court 
room, pursuant to the appointment of the Executive Council, 
President Gteo. G. Wright presiding. 

The minutes of the last meeting were read and approved. 

The president announced that, by order of the Executive 
Council, certain legal topics had been assigned for discussion at 
this meeting; that the annual address to the association would 
be delivered in the evening at Moore's Opera House by the Hon. 
J. M. Woolworth, of Omaha ; that following, the address the asso- 
ciation would tender a banquet to lawyers and their lady friends 
at the Abom House. 

The treasurer, C. C. Nourse, duly presented his report which, 
upon motion, was accepted and approved. 

The president then submitted to the association the first topic 
for discussion, viz: 

Prohibitory Amendment 

**What is the true construction of the proposed prohibitory 
amendment to the state constitution?" 

Arguments reprinted from The Daily Leader, Wednesday, May 11, 1881. 

** Senator R. M. Haines, of Poweshiek County, who took an 
active part in the discussion of this question at the last meeting 
of the legislature, was called upon to open the question. 

''He read the following original clause in the amendment 
which passed the last legislature : 

72 
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'^ 'No person shall hereafter manufacture, sell or keep with 
intent to sell, within this state, any alcoholic, distilled, brewed, 
fermented or vinous liquors, except for medicinal and mechan- 
ical purposes.' 

''In regard to the question of punctuation as respecting the 
meaning of the bill, he thought no one could tell from this clause 
itself, whether or not the amendment prohibited the manufacture 
of intoxicating liquors, but taking the biU as a whole, it was his 
opinion that it intends to prohibit the manufacture and sale of 
intoxicating liquors as a beverage. He thought the friends of 
temperance deprecated all the amendment proposed to the orig- 
inal measure as hindering its strength. It was the accident of a 
blundering 'and' which occurred in connection with articles ex- 
cepted and for which the word 'or' was substituted, which made 
the perplexity regarding the meaning of the bill. He believed 
the senate generally concurred in the belief that the resolution as 
passed, did not prohibit the manufacture for any improper pur- 
pose. 

"In a subsequent speech he said he believed that a good many 
members of the last legislature had evinced a tendency to avoid 
meeting the issues squarely, and should the amendment be incor- 
porated in the constitution, the members of the legislature of 
1885 will individually vote on laws to carry into effect according 
to his own judgment of what is needed, and the amendment 
might possibly prove a limitation on the powers of the legis- 
lature. 

"George E. Hubbell, of Davenport, followed. He said that 
each of the amendments which had been attempted to be tacked 
onto the original draft, were for the purpose of strengthening the 
bill; that the manufacturer can not be convicted of selling his 
product as a beverage unless he opened a bar on his premises. 
A constitutional amendment can not enforce itself, but must be 
vitalized by statutory measures. He asked if the friends of pro- 
hibition intended to weaken the present laws? He believed not, 
and the besetment by the women of Iowa 'round the legislative 
bodies was to open the door to more stringent enactments. While 
there might be doubt as to the intent of the legislature, there 
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certainly could be none in regard to the intent of the friends of 
prohibition in Iowa when they sought the passage of the amend- 
ment. In answer to a question as to where a little intoxicating 
liquor could sometimes be obtained, he said that under the pro- 
posed amendment it can not be obtained at all for use as a bever- 
age. As for exportation, there were certain selfish interests that 
did not deserve protection. England had forced opium on the 
Chinese, which was an inexcusably wicked act ; and so would be 
the licensing by a city of saloons, to raise money to build side 
walks over which its drunken men might stagger home. Under 
this amendment an Iowa man could not manufacture for export. 

*'The next speaker was Judge W. E. Miller, of Des Moines, 
who said that the courts would interpret the amendment in the 
same manner in which they arrive at statutory intent. In regard 
to the punctuation, in the original document there was but one 
point, a comma, and according to late decisions the title of a bill 
is used in deciding its meaning. Alcohol is not a beverage — it 
must be diluted first, and it is largely used in the manufacture 
of varnish. The inhibition of the amendment is not against the 
keeping of spirits for sale, but against the keeping of spirits for 
sale as a beverage. By parity of reasoning this will also apply 
to the manufacturing of spirits. The manufacture of alcohol is 
not for the purpose of drinking, but the brewer makes his beer 
to drink, just as much as the miller grinds flour to be baked and 
eaten. In answer to the question if the intent of the legislature 
was not to make the present law more sweeping, he said it was an 
attempt to restore substantially the law of 1855, which was iron- 
clad in its intent. He was again asked if the amendment was 
really more stringent than the present laws. He went on to say 
that in legislating the amount of the mischief to be counteracted 
must be considered, and that in this case the evil to be mitigated 
was the blighting one of drunkenness. 

* ' C. C. Nourse, of Des Moines, next took the floor. He said the 
laws of 1855 declared wine and beer to be intoxicating liquors, 
and afterwards the words *wine and beer' were stricken out by 
the legislature. This move tended to bring the republican party 
into favor with the Germans, and as a consequence, this party 
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carried Scott county. The present amendment was nothing 
more than a similar shrewd political dodge. Under the present 
law the brewer and distiller can not retail his goods, — ^he must 
sell to the retailers, who are placed under stringent rules. He 
believed the amendment would add no strength to the laws now 
in force. The only justification for putting the prohibition in 
the organic law would be to give notice to immigrants that they 
have no right to come here and pauperize themselves and fami- 
lies — ^that there was no such constitutional right for them. 

**The next speaker was John C. Bills, of Davenport. He 
thought the proper course to pursue was, if one man used intox- 
icating liquors to an undue extent, to punish him, but don't 
prevent the ninety-nine who want these drinks and will use 
them temperately, from having their rights. He said that pro- 
hibitionists were not concerned about their own individual mo- 
rality but were eternally hunting for a job of cleaning up some 
one else. Prohibitory legislation was like abolishing horses to 
prevent horse stealing, or deporting all the women to extirpate 
prostitution. He would gladly see whiskey forever removed from 
the country, and its place supplied by light wines and beer. 

** J. B. Grinnell agreed with Judge Nourse in his allusions to 
the legislature of 1855, and he himself had voted to strike out the 
words 'wine and beer' whereby absolute republican supremacy 
had been secured in Iowa. He had done this at the risk of his 
character as a temperance man, but his wife had broken down 
her health working for the prohibitory amendment and he hoped 
it would become a law." 

C. C. Nourse, in order to take the sense of the association upon 
this question, offered the following resolution : 

Besolved, That the proposed constitutional amendment does not contem- 
plate the prohibition of the manufacture and sale of intoxicating liquors 
for mechanical, medicinal, or other purposes than as a beverage. 

It was thereupon moved, that the further consideration of the 
resolution be postponed until May 11, at 2 o'clock P. M., which 
motion carried. 

Whereupon the meeting adjourned to meet at Moore's Opera 
House, at 8 P. M. 
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WEDNESDAY EVENING SESSION 

The association met pursuant to adjournment, and the Hon. 
J. M. Woolworth, of Omaha, delivered an instructive and schol- 
arly address. 

On motion of J. N. Rogers, the association tendered its thanks 
to the speaker for the distinguished favor of his presence and 
address, and requested a copy for publication. (See appendix.) 

The association then adjourned to meet in the federal court 
room, at 2 P. M., May 11. 

SECOND DAY'S SESSION 

Having again assembled, pursuant to adjournment, the min- 
utes of the previous meeting were read and approved. 

On motion, the following members were appointed as a com- 
mittee to nominate officers for the ensuing year; viz., H. H. 
Trimble, John Mitchell, Smith McPherson, B. P. Eauffman, and 
A. J. McCrary. 

The Committee on Membership having reported favorably up- 
on the application of Nathaniel French, of Davenport, and J. W. 
Blythe, of Burlington, the report was, upon motion, unanimously 
adopted and approved. 

Qualifications fob Admission to the Bar 

Beprinted from Iowa State Begister and The Daily Leader, issues of 
Thursday morning, May 12, 1881. 

**Mr. Rogers at this point arose and wished to present a few 
views on the matter of raising the standard of qualifications for 
admission to the bar of Iowa, calling attention to a piece of legis- 
lation that the association has often tried, but failed to get 
passed, raising the standard of qualifications for admission to 
the bar. The two leading features of the required bill are: 
first, that no one shall be admitted to the bar without a two years' 
course of legal study, and second, that only the Supreme Court 
shall admit to the bar. He spoke strongly for the bill which had 
been presented to the last legislature for enactment, and which 
passed the lower house but in some way was hindered in the 
senate until too late to become a law. He wished to impress 



.PROCEEDINGS, SESSION 1881 77 

upon the members the necessity of such a measure and would 
like to have all use their influence upon the members of the next 
legislature to have this bill re-presented and every effort made 
to have it become a law. 

**A. J. McCrary spoke on the same subject, and particularly 
of the provision that a standing committee of examination be ap- 
pointed to act Avith the Supreme Court. 

**Mr. Rogers replied that was a matter for the Court itself to 
settle. 

**Some suggestions were also offered as regards not only the 
elevation of the standard of the qualifications for admission to 
the bar, but also for some means to maintain and improve the 
standard after admission." 

Upon motion of Geo. F. Henry, it was ordered that the report 
of the proceedings of the annual meeting of this association be 
published in pamphlet form. 

Following reprinted from The Daily Leader, Thursday, May 12, 1881. 

' ^ Col. Gateh suggested that the time of the meeting be changed 
to the time when court was in session, in June, that being the 
time when lawyers have much leisure. He thought lawyers 
ought to take more interest in the association. He also spoke of 
raising the qualifications of young members of the bar and par- 
ticularly the necessity of raising the standard of the whole bar. ' ' 

Upon motion of A. B. Cummins, the president was instructed 
to appoint two delegates and two alternates to attend and repre- 
sent the association at the next meeting of the National Bar 
Association. 

Upon motion of C. H. (Jatch, the Executive Council was in- 
structed to consider the propriety of holding the next annual 
meeting of the association during the June term of the Supreme 
Court of Iowa. 

Mr. Henry moved to substitute, that the Executive Council be 
instructed to consider some other than the present time for hold- 
ing the annual bar meeting with a view to settling the question. 
Carried. 
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^'A motion was next carried to make a $2.00 assessment per 
member for the incoming year." 



Pbohibitoby Amendment Continued 

The consideration of the resolution offered by C. C. Nourse was 
then resumed, and thereupon A. B. Cummins offered the follow- 
ing as a substitute therefor: 

Besolved, 1. That the true construction of the proposed amendment to 
the constitution, is to modify the prohibition as to the manufacture for sale, 
and sale of intoxicating liquors, by the words "as a beverage". 

2. That tlie proposed amendment prohibits the manufacture of intoxi- 
cating liquors within the state, for sale as a beverage without the state. 

After an interesting discussion upon the substitute so offered, 
J. N. Rogers presented the following as a substitute for the reso- 
lution : 

Besolved, That while this association regards the expression of any opinion 
upon the wisdom or expediency of legislation prohibiting the manufacture or 
sale of intoxicating liquor, as foreign to the purposes of its organization, and 
that it is inexpedient for it to attempt to interpret the proposed amendment 
to the constitution of Iowa relating to that subject in advance of its adoption 
and judicial interpretation, it hereby expresses its conviction that the said 
proposed amendment being in its nature purely a regulation of police, in- 
capable of enforcement, otherwise than imperfectly, or by penal sanction, can 
not consistently with the principles of representative government prevailing 
in this country, be incorporated into the fundamental, organic law of the 
state, and that the subject should be left with others involved in the exercise 
of police, within the control of legislation. 

Arguments below reprinted Iowa State Register and The Daily Leader, 
issues of Thursday, May 12, 1881. 

'*Mr. John C. Bills then moved that the substitute of Mr. 
Rogers be laid on the table. Lost. 

''At this stage of affairs the discussion of the prohibition 
amendment upon its merits was commenced, and waxed very 
warm. 

** Judge Nourse arose and stated that Iowa had no control over 
the liquor after it had left the state, and there were men who 
were awaiting the effects of this question before building up 
manufactories, while others were so anxious to pass the amend- 
ment that they no doubt gave the amendment an interpretation 
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not intended by its friends and movers in the matter. He 
wished the lawyers would give it a fair and earnest consideration 
on its merits. The main question was as to the meaning of 'as a 
beverage', and that the question of prohibiting the manufactur- 
ing of alcohol to export as a beverage was no question at all, nor 
could be. Liquor that has left the state is out of our control. 

''Mr. Bills was opposed to the habit of discussing such ques- 
tions at the association meetings. Mr. Cummins thought, unlike 
Mr. Nourse, that the amendment does, and ought to prohibit the 
manufacture as a beverage for sale without the state. 

"Judge Nourse said that in our twenty years of prohibition 
no such case or question has ever arisen or ever can arise. 

"Judge Rogers here moved to amend Mr. Cummins' substitute 
by substituting his resolution as read before the association a 
few minutes prior. 

"In explaining his resolution, Judge Rogers said that the pro- 
posed constitutional amendment was at variance with the spirit 
of our institutions. He strongly opposed putting a police regu- 
lation into the organic law. It was not proper to put such an 
amendment into the constitution. It would make the represen- 
tative functions of our government a practical failure. The 
matter of making the liquor amendment to the constitution, 
though a more important matter, was not more reasonable nor 
germane than making a constitutional amendment prohibiting 
stock from running at large. It was not a matter for constitu- 
tional amendment, but merely a police regulation. He did not 
believe in hampering the state constitution with a measure that 
was sure to be violated, and thus whenever a man took a drink 
he would be trampling under foot the constitution of the state. 
He wondered if there was an intelligent lawyer who believed 
that a measure on the statute today, violated, would strike terror 
to evil doers tomorrow, simply because embodied in the constitu- 
tion. He would oppose the idea of putting mere penal police 
regulations in the constitution. He repudiated any sympathy 
with beer sellers and drinkers, and spoke as a lawyer on a con- 
stitutional question. 
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** Judge Nourse said that the more he thought on this subject, 
the more he believed in the necessity and propriety of placing 
this matter in the constitution. He thought this matter should 
have a place in our organic law. He believed that the invest- 
ment of millions of dollars in the state of Iowa, if the investment 
was right, should be protected by constitution, and not be kicked 
around with every succeeding legislature or political party. He 
believed these license laws were an outrage. If it was not right, 
it was wrong, and it was not right to license wrong. He was 
prepared to vote against all license tomorrow. This thing of 
Ucensing crime was but a relic of barbarism, and had no part in 
the jurisdiction of this age. He said if it was right, you had no 
right to license it; you have no more right to tax what I drink 
than what I eat, if it is not wrong. The best and moral senti- 
ment of this state had for thirty years been expressing opinions 
against it, and striking against this flood of intemperance and 
consequent crime. 

*'Mr. Bills here asked, if the public sentiment of Iowa and Des 
Moines was so strong against the selling of liquor, why in the 
world did not Judge Nourse and the prohibition people of this 
city stop the saloons which were so numerous on all of the prin- 
cipal streets ? The speaker went on to show that prohibition had 
not nor ever could be enforced against the sentiment of the peo- 
ple. Prohibition is a failure everywhere but among the Moham- 
medans. It was no more of a crime for him to sit down and 
drink two or three glasses of beer when he had ought to drink 
but one (each glass containing a less per cent of alcohol than a 
strong cup of cofifee) than for Judge Nourse to go home and stuff 
his stomach with two or three dinners when he should eat but 
one. It was the same thing. The stomach suffered in both cases 
the same. 

**The prohibitionists were like the dog in the manger; they 
would go by the saloons daily and not close them up — ^not en- 
force the laws they now have; and yet they would prevent the 
license men from making their laws and seeing that they are 
enforced. We have in Iowa the best constitution in the Union. 
Let us keep it so, and not tinker it up with penal clauses. 

'*Hon. J. B. Grinnell said there was not a man in the state of 
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Iowa engaged in the liquor business, either in the manufacture 
or retail, who was not in favor of license ; he was therefore, if for 
nothing else, opposed to it. The only difference between slavery 
and license was, that one was dead and the other dying. He de- 
clared it a libel that no attempt to enforce the law had been 
made, and proceeded to enumerate the counties in which the law 
was strictly enforced. He was in favor of the amendment; he 
wanted the question taken out of politics. 

**The discussion grew quite heated here, being very generally 
participated in by both sides in about equal number, and as there 
seemed to be no evidence of arriving at anything like a conclusion 
on the subject. Col. Gatch moved that the whole thing be laid on 
the table, which motion prevailed 10 to 7. The matter was thus 
left practically where the Bar Association took it up on their 
first day's session." 

The secretary regrets exceedingly that he is not able to publish 
the arguments of the various gentlemen who spoke upon this 
question. Its discussion excited the liveliest interest and gave 
promise of a new life in the organization. 

It being suggested that Wm. G. Hammond, a member of the 
association, was about to remove from the State, upon motion, 
C. C. Nourse, J. N. Rogers, and John F. Duncombe were ap- 
pointed a committee to draft and present suitable resolutions 
expressive of the respect in which Chancellor Hammond was 
held, and the regret that the association experiences in severing 
its relations with him. 

The committee appointed to nominate officers for the ensuing 
year, reported as follows : 

OPPICEBS 

President, John F. Duncombe, Fort Dodge, 
1st Vice-President, E. H. Stiles, Ottumwa, 
2nd Vice-President, Smith McPherson, Red Oak, 
3rd Vice-President, O. P. Shiras, Dubuque, 
Corresponding Secretary, Geo. F. Henry, Des Moines, 
Recording Secretary, A. B. Cummins, Des Moines, 
Treasurer, C. C. Nourse, Des Moines. 
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EXECUTIVE OOUNGIL 

1st District, P. T. Lomax, Keokuk, 
2nd District, T. B. Perry, Albia, 
3rd District, N. W. Rowell, Afton, 
4th District, C. H. Lewis, Cherokee, 
5th District, C. A. Dudley, Des Moines, 
6th District, J. F. Lacey, Oskaloosa, 
7th District, W. P. Brannan, Muscatine, 
8th District, N. M. Hubbard, Cedar Rapids, 
9th District, D. B. Henderson, Dubuque, 
10th District, C. T. Granger, Waukon, 
11th District, D. D. Chase, Webster City, 
12th District, Geo. W. Ruddick, Waterloo, 
13th District, Geo. F. Wright, Council BluflEs, 
14th District, E. R. Duffie, Sac City. 

The gentlemen so named by the committee were unanimously 
elected to the offices for which they were respectively nominated. 

The president-elect was then escorted to the chair by Judges 
Trimble and Rogers and assumed the duties of his honorable of- 
fice, with a well timed appeal to the members present for a great- 
er interest in the work and objects of the association. 

Below is the record as it appears in The Daily Leader, Thursday, May 
12, 1881. 

** Thanks were voted to retiring president, ex-Senator Wright, 
who had done so much to make the present meeting the most 
interesting ever held. 

'* Senator Wright proposed a change in the usual program of 
the meeting, substituting the reading of papers prepared before 
hand, in place of offhand discussions." 

The committee having in charge the resolutions relative to the 
departure of Chancellor Hammond from the State then reported 
and submitted to the association the f olloAving tribute of respect : 

Whebeas, Chancellor Wm. G. Hammond, one of the original members 
of the association, is about to remove from the state and dissolve his official 
relation with us, and we deem this a fitting occasion to express our high 
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appreciation of him as a member of the profession and a professor in the 
law department of the State University, therefore, 

Be it Besolved, That Chancellor Hammond has sustained a high and hon- 
ored place in our profession and has ever worthily enjoyed our confidence 
and esteem; 

That as a member of the bar and a professor in the law department of 
the University, he has ever sustained a high reputation for legal learning, 
gentlemanly deportment and unblemished honor; 

That we sincerely regret the loss which the legal profession and the inter- 
ests of the jurisprudence of the state will sustain in his removal from 
among us; and that our best wishes for his welfare and happiness will fol- 
low him to his new sphere of labor. 

These resolutions were unanimously adopted, and, on motion, 
the secretary was instructed to communicate the action of the 
association, with a copy of the resolutions, to Chancellor Ham- 
mond. 

Upon motion of J. S. Clark, the Executive Council was in- 
structed to make the proper and necessary arrangements for a 
banquet at the ninth annual meeting of the association. 

Upon motion of John N. Rogers, the meeting adjourned sine 
die. 

THE BANQUET 

While the banquet and social gathering held on the evening of 
May 10 was not a regular meeting of the association, yet inas- 
much as it was an incident of the last meeting and will become 
a feature of those of the future, a brief mention of that pleasant 
afifair will not be out of place. 

The secretary is again obliged to express his regret that he was 
not able to procure copies of the responses to toasts. A glance, 
however, at the names of the distinguished gentlemen who made 
them will assure any one that they were of the first merit. 

After the address of Mr. Woolworth, heretofore referred to, 
about fifty of the members of the profession, with their wives, 
sisters and lady friends, gathered at the Abom House, and for an 
hour or more enjoyed themselves in a social way. 

At eleven o'clock, they seated themselves at a most bountifully 
laden table, at which Judge Wright presided with his customary 
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grace and inimitable humor. At his right was Judge McCrary, 
and at his left, Judge Love. 

TOASTS 

After the appetites of a hungry profession were sufSciently 
appeased, order was resumed and the toasts proposed were as 
follows : 

'*The Judge; his duties and pleasures", — Hon. Geo. W. Mc- 
Crary. 

**Good Digestion: its compatibility with a lawyer's con- 
science", — Hon. N. M. Hubbard. 

The Itinerant Bar", — Hon. Joseph C. Enapp. 

The Lawyer in Politics", — ^Hon. H. H. Trimble. 

Our Wives and those that are to be ' ', — Col. D. B. Henderson. 



it 
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An interesting account of the evening was reported in the Iowa State 
Register, Wednesday morning, May 11, 1881, as follows: 

*'The attendance once at the Aborn House, Robinson's parlor 
orchestra opened with an overture, to which music the company 
marched by couples into the dining room. After becoming seat- 
ed at the laden tables. Judge Wright, president of the association 
and the evening, said that the first general order would be to 
proceed to eat, Avith which all, with a marked unanimity, com- 
plied. The tables were beautifully arranged with pyramids of 
cake and fruits, and fairly loaded down with artistic and sub- 

stantial edibles. 

******* 

**A11 during the supper the orchestra kept up a constant dis- 
course of fine music, also at intervals in the delivery of the toasts. 
The first toast after the inner man had become thoroughly satis- 
fied was announced to be, * The Judge — ^his duties and pleasures, ' 
by Hon. J. M. Love. To this arrangement, on the part of a 
young man who prepared the program, the president took the 
liberty to object, as a senior judge was present in the person of 
Judge McCrary, to whom the honor of the first toast should be 
given. He protested against a junior being placed before a 
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senior, saying that the executive committee had made a mistake 
in listing the toasts in that manner. He therefore called on 
Judge McCrary to respond, who at this point arose and said he 
was sure that the audience would be most happy to overlook that 
mistake and he was furthermore sure that Judge Love would be 
pleased with Judge Wright's discovery of such a mistake. He 
could hardly say much about a judge and his manifold duties in 
five minutes. The judge then very forcibly and aptly listed a 
few of his duties, and as his toast also called for a sentiment 
upon the pleasures of the bar, he proceeded to notice some of the 
very substantial pleasures in which the members of the bar par- 
ticipate. On conclusion, the Judge was heartily applauded, and 
numerous calls were made for Judge Love, to which the Judge 
responded so humorously as to bring down the house. 

"The next toast on the programme was that of Judge Hub- 
bard, *Good Digestion, — ^its compatibility with a lawyer's con- 
science.' Judge Hubbard was greeted with vociferous applause as 
he arose to respond and at once launched out in his most inimit- 
able, epigrammatical style, introducing some very clever anec- 
dotes in the elucidation of his subject. If any of the gentlemen 
complied with the instruction given by the president, to talk but 
five minutes and not that long if they did not say something 
funny. Judge Hubbard was that person, for he hardly said any- 
thing that was not funny. Ex-Governor Eastman not being 
present. Judge Knapp next, by the unanimous consent of the 
company, responded to the sentiment, 'The Itinerant Bar'. The 
judge was not quite certain what the * itinerant bar' was, but pro- 
ceeded to tell about the old days when lawyers, like the circuit 
riding clei^y, went from place to place, county to county, to 
plead his ease or hold his court, and told how on one occasion the 
jury, having no room to which to repair, went away out on the 
prairie to be alone in consultation and to find their verdict. 
This proved one of the most interesting responses of the evening 
and convulsed the company in frequent bursts of mirth. 

*' *The Lawyer in Politics' was the next toast called, and was 
ably responded to by Judge H. H. Trimble, of Bloomfield. The 
speaker clearly defined the duties and relations of the two branch- 
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es of his subject, and delivered one of the most forcible argu- 
ments of the evening. 

*' 'Our Wives and those that are to be' was the sentimental 
topic that had been assigned to Hon. W. P. Hepburn, but in his 
absence was gracefully alluded to by Col. D. B. Henderson, of 
Dubuque, who made a neat and entertaining speech. 

'*It had been thought to have dancing follow this toast but the 
hour had grown so late that adjournment was then made after a 
most pleasing feast of the intellectual and the physical man. 

**The afifair altogether was one of the most happy in the his- 
tory of the Iowa bar, and will long be remembered. The Bar 
Association meets today to finish up the business of the conven- 
tion, in the southeast room of the government building. The 
following is a partial list of those attending. 

* ' Hon. J. M. Woolworth, Omaha ; Judge N. M. Hubbard, Cedar 
Rapids ; Judge W. P. Brannan, Judge J. N. Rogers, Davenport ; 
Hon. Jas. T. Lane, United States District Attorney, Davenport ; 
W. M. Grant, Davenport; Nathaniel French, Davenport; Hon. 
H. H. Trimble, Bloomfield; A. R. West, Cedar Rapids; Judge 
V. Wainwright, Winterset ; Smith McPherson, Attorney (Jeneral, 
Red Oak; Joseph W. Blythe, Burlington; Hon. John P. Dun- 
combe, Fort Dodge ; President George G. Wright, Secretary J. S. 
Clark; John C. Bills, Davenport; J. Lake, Independence; Des 
Moines bar generally; A. R. Anderson, Sidney; C. F. Loofbou- 
row, Atlantic; Mr. Robert M. Haines, Poweshiek county; and 
Mr. George E. Hubbell, Davenport." 

The president, subject to the approval of the Executive Coun- 
cil, appointed the following standing committees for the ensuing 
year : 

AMENDMENT OP LAWS 

Joseph Lyman, Council Bluffs, 
Thomas S. Wright, Des Moines, 
Charles A. Clark, Cedar Rapids, 
H. S. Winslow, Newton, 
W. E. Blake, Burlington. 
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JUDICIABY 

A. J. McCrary, Keokuk, 
O. P. Shiras, Dubuque, 

James D. Springer, Port Dodge, 
E. E. Cook, Davenport, 
R. M. Haines, Grinnell. 

GBIEVANGES * 

1 

Fred 'Donnell, Dubuque, 
J. N. Rogers, Davenport, 
W. P. Hepburn, Clarinda, 
John S. Woolson, Mt. Pleasant, 
W. J. Covil, Webster City. 

LEGAL EDUCATION 

George J. Boal, Iowa City, 

B. F. Kauffman, Des Moines, 
H. H. Trimble, Bloomfield, 
E. H. Stiles, Ottumwa, 
John Stoneman, McGregor. 

ON ADMISSIONS 

John Mitchell, Des Moines, 

C. H. Gatch, Des Moines, 
Geo. B. Young, Clinton. 

John F. Duncombe, 

President. 
A. B. Cummins, 
Secretary. 

NEW MEMBEBS 

Des Moines County Scott County 

J. W. Blythe Burlington Nathaniel French Davenport 



REFERENCE TO PROPOSED MEETING 1882 

Reprinted from The Western Jurist, 1882: 387. 

It is presumed that most of the profession are informed ere 
this as to the reasons for the postponement of the annual meet- 
ing of the State Bar Association. For the benefit of those who 
may not have heard we repeat them here. In the first plaee« 
word was received from the Hon. Emory A. Storrs, who had 
been engaged to deliver the annual address, that he was about to 
sail for Europe because of ill-health and, therefore, would be un- 
able to fill his engagement. Then it was learned that several who 
were to prepare papers to be read before the association woidd 
be unable to be present. And lastly, the day set for the meeting 
by the committee in October, the 27th of June, had afterwards 
been fixed upon by the legislature for the vote upon the pro- 
hibitory amendment; this, it was thought, would interfere with 
the attendance of members. In view of these serious drawbacks 
to a successfid meeting, it was thought wise that it be postponed 
until some time in the winter. In all probability the meeting 
will be called for the first week in January, when it is hoped 
the programme already planned may be carried out and a full 
attendance of the members secured. It is rumored that upon the 
success of the next meeting will depend the life of the association ; 
that unless a more general interest is manifested by the profes- 
sion many of the present members will abandon further effort 
to maintain an organization. We sincerely hope that it will be 
determined that the association shall live. Its disorganization 
because of any lack of interest on the part of the profession 
woidd be a terrible blot on the reputation of the bar of this 
state. 



As nothing further appears we conclude that no other meet- 
ings were held and the association ceased to exist. 
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ADDRESS 

OP 

JUDGE T. M. COOLEY 

Delivered before the Iowa State Bar Association, at Des Moines, 

May 14, 1875. 

Sources op Inspiration in Legal Pursuits. 

Mr, President and Gentlemen of the Iowa State Bar Association: 

It is my purpose to consider briefly on this occasion a few of 
the sources of inspiration in legal pursuits. 

The motives to exertion in business pursuits are different in 
kind and differ greatly also in importance and merit. Some of 
these are purely personal and selfish, others pertain to the family 
and to community in a limited and social sense, while others are 
more general and embrace the political state. So far as these are 
common to all avocations, they are likely to leave the choice of 
pursuit to be governed by the natural inclination of the mind, 
and by one's belief regarding the adaptability of his natural 
powers to the requirements of one business rather than another. 
On this consideration he may find himself in trade or the law, 
according as he shall believe that nature has fitted him to suc- 
ceed best in traffic or the forensic contests. But with the law 
selected, other considerations must come in to secure the putting 
forth of such vigorous and continuous efforts as will be needful 
if one would make his profession worthy of choice and worthy 
of general esteem. 

The motives which are common to all avocations may be put 
wholly aside from the present discussion. To strive for pe- 
cuniary independence for one's self and family; to labor for the 
comforts and luxuries wealth may bring; to cultivate a taste 
for art and seek the oppoftunities for its gratification; to par- 
ticipate in classic learning and enjoy the beauties of romance 
and poetry; to endeavor that one's own prosperity shall be the 
means of doing good to others ; all these are common to all occu- 
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pations, and every member of community may properly and 
hopefolly seek and en^y the pleasure and satisfaction that may 
attend a high cidtiy:ation of his intellectual, esthetic, and moral 
nature by these ai;^ other means. 

There are, h^ever, some sources of enjoyment more pecu- 
liarly our o\^, and fields of intellectual culture which may be 
regarded a$ belonging to us with some d^ree of exclusiveness. 
It is poi^ble that these may afford us no small share of satis- 
faction even when a coveted pecuniary success seems likely to 
elude our efforts. They may at least inspire us with a peculiar 
regard for our profession as one of high and noble purpose and 
gteat usefulness, and one that deserves the best efforts of a 
worthy ambition. Among these may be mentioned : 

I. The pleasure and benefit to be derived from a consideration 
of the growth and development of the law. It would be difficult 
to name any field of human investigation that can be broader or 
more curious, or that can embrace problems more intricate. Law 
begins with the race. No people is without law, and yet no peo- 
ple have the same laws with any other people. It has been aptly 
said by a great thinker of a former age that all civil laws are de- 
rived from the same fountains of justice, but just as natural 
waters take tinctures and tastes from the soils through which 
they run, so do the civil laws vary according to the regions and 
governments where they are planted, though they proceed from 
the same fountains. Happily and beautifully this figure explains 
a great truth. Justice is the common concern of all mankind, 
but the Justice of each nation must necessarily partake of the 
national peculiarities. Whenever we get beyond the surface 
facts of history, the accounts of battles and sieges, of conquests 
and political revolutions, we can not fail to observe how one set 
of institutions seems to have fitted itself to one people while quite 
a different set has been appropriated by another, and how dif- 
ferent have been the methods of procedure and administration 
with different nations of corresponding civilization and advance- 
ment, and with principles of personal right not essentially dis- 
similar. The subject is barely alluded to ; the idea is too familiar 
to be dwelt upon. 

Investigations limited to the narrower field which comprises 
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only the laws of our own people might be less prolific of mere 
intellectual enjoyment, but would have a professional value still 
greater. In the wider inquiry results must be largely theoretical 
and speculative, but in following the growth of our own law, we 
shall be able to gather large accumulations of established facts. 
In such an inquiry we shall be within the domain of the lawyer 
proper, as disting;uished from that of the historical student who 
investigates for cidture, for recreation, or for statesmanship. 
While the body of the laws of any people, whether exclusively 
customary and traditional, or in part statutory, must always be 
of progressive growth, and subject to perpetual change, our own 
code above that of most countries, has been brought to its present 
condition by the pruning process of judicial decisions. These 
decisions stand out as successive monuments of the advance and 
achievements of the law, and as they bear recorded upon their 
face the reasons upon which they rest, they allow us ample op- 
portunity to learn why they were made, and to criticise, as we 
may think they deserve, the soundness of the conclusions. 

The philosophical basis of our regard for precedents has often 
been denied, and the manner in which our jurisprudence clings 
to and is made to be governed by them is frequently made the 
occasion for reproach. On the other hand many thoughtful 
writers have considered it worthy of high praise. Such was the 
view of Dr. Lieber, who insisted upon precedents as essential to 
liberty, and who looked upon them as permanent defences by 
means of which legal and aggressive authority might be kept 
within just limits. Of the opposite opinion have been some spec- 
ulative writers, who have regarded the precedents of a former 
age as in the nature of arbitrary restraints made use of by an 
over-conservative profession to prevent a rational development. 
A man holding such opinions must desire all these restraints 
rejected and overthrown, and those substituted which rest solely 
in the enlightened reason of the present age. If the enlightened 
reason of any age were certain to be, in all particulars, in ad- 
vance of the age which preceded it, we might justify ourselves 
by the best reasons in cutting loose from the traditions and con- 
clusions of the past. But in truth this would only be casting 
overboard the wisdom of experience, and giving ourselves up to 
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the winds of mere speculative abstractions. In nothing can the 
judgments of our ancestors be of more value than the matters of 
customary law ; and in nothing can speculative reasoning be more 
at fault. Customary law has its secret springs in the nature of 
man, but is moulded and shaped by time, place, and circum- 
stances of national development and growth ; and even the most 
wise, must judge of its excellencies by the aid of observation 
rather than of introspection. No student of English history 
fails to perceive that at every important crisis in the afiEairs of 
that country precedents have been the chief reliance of patriotic 
statesmen and the best security of popular freedom. In cases 
in which rights of the subject came in conflict with prerogatives 
claimed for the crown, they supplied something certain, distinct, 
and definite for the common understanding to seize upon and 
cleave to when abstract principles of right and wrong could only 
have been the subject of contention and dispute. If in despotic 
times they were set aside and repudiated — as often they were — 
the popular mind nevertheless retained its hold upon them and 
demanded their benefits with a pertinacity which sooner or later 
made it prudent in the rulers to heed the demand. Shakespeare 
puts into the mouth of Henry VIII a recognition of this truth 
when in response to Wolsey's proposal of a commission to levy 
an extraordinary tax, he is made to demand the precedent for 
such a commission, and to declare that the will of the crown 
could not be substituted for the laws. An appeal to the custom- 
ary law might be made from deference to it or as a bid for the 
popular favor ; but in either case it was a recognition of the fact 
that the law itself possessed a power which the most arbitrary 
ruler coidd not safely disregard. Archbishop Laud could have 
appealed to no sentiment more deeply seated in the English 
breast than when in his famous protest against the proposal 
that his accumulated misdemeanors should be proved against 
him as treason, he demanded whether in the law any number of 
black rabbits could make a black horse ; by this striking figure, 
which the most stupid of the nation would at once appreciate, 
claiming his right to that immemorial law which requires that 
each distinct offense should be treated by itself on a distinct 
issue. 
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In the times of Wolsey and Laud the distinctions between ex- 
ecutive and judicial authority were not well defined, and royal 
charters of liberty were more the popular reliance than the de- 
cisions of courts. We should find in pursuing this subject that 
even to the present day, in matters where personal liberty and 
prerogative come in conflict, executive and legislative precedents 
are perhaps the most important, and that the chief interest in 
English constitutional history centers around the advance and 
retreat of prerogative as it encroached upon popular right or 
was driven back by the popular menace. So long as the judicial 
function was looked upon as a branch of royal prerogative, it 
coidd not be otherwise than that on questions of royal authority, 
the judges shoidd be predisposed to a conclusion in its favor, and 
shoidd be in danger of acting without that regard to the future 
well-being of the State which made the Young Judge in the 
Merchant of Venice recoil from a decision which would bend to 
the supposed equity of the case — 

" 'Twill be recorded for a precedent, 
And many an error by the same example 
Will rush into the state./' 

But in the main the English courts have been the sure defense 
of liberty, and if at times they have been cruel and arbitrary, 
the fault has been that of the period. Neither the courts nor the 
laws have lagged behind the public sentiment. In America from 
the very first the courts on all questions of personal liberty took 
the most advanced ground, and the common law under their 
rulings lost many of its harsh and cruel features before they 
had been removed in England. The fact has attracted little at- 
tention, because it has been in harmony with the advanced spirit 
which has prevailed in the general administration of our public 
affairs ; but when in the course of a desperate civil war the whole 
social state in half the Nation was revolutionized and uprooted, 
and almost unprecedented exertions of arbitrary and destructive 
force became essential, perhaps no single circumstance was so 
hopeful and assuring, or promised so much for the future star 
bility and prosperity of the country, as the firmness with which 
the bar and the courts adhered to their hold upon the principles 
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of the common law. The jurisprudence of the land has well 
deserved the compliment of a firmness 

''Which looked on tempests and was never shaken." 

As regards questions of property and commercial law the 
history is more curious and less open to casual observation. On 
such questions the judicial decisions in many particulars furnish 
the only certain and trustworthy evidence of what the law is. 
These conclusively determine what otherwise must rest in con- 
flicting opinions and conjecture. They supply us with definite 
rules of conduct and of property. And in working out these 
rules litigants may well be looked upon as in a certain sense like 
soldiers, the champions of the public, reaching valuable results 
for society at an expense that must fall in the main upon them- 
selves. The novelist who sought for epithets of laudation to be- 
stow upon the administration of English law, was compelled, 
while declaring that it was prime, to admit that it was also ex- 
pensive. Perhaps it is safe to predict that cheap law will always 
be as cheap in quality as in price, and that the best residts in the 
law will always be reached at much personal sacrifice. 

In making this brief reference to a single i)ranch of this gen- 
eral subject the purpose is rather to indicate by an illustration 
the interest the subject may develop than to insist upon the 
transcending value of judicial development of the law. Statu- 
tory development has gone on side by side with it, and the com- 
mentaries of jurists, though generally confined somewhat closely 
to the authorities, have in some instances done most valuable 
service in indicating the proper direction to improvement. 

II. To understand the history of the law, involves of neces- 
sity, an investigation into the philosophy of the law. Plato's 
idea of a perfect commonwealth was public virtue embodied in 
the institutions of a country ; a somewhat vague statement, which 
he illustrated by showing that the prevalent vices must generate 
in the state abuses, corruptions, disorders, or lawless power in- 
compatible with rational liberty. This declaration is abundantly 
justified by experience. The century since the birth of our Re- 
public has been one of unprecedented activity in political specu- 
lation, and has furnished unusual opportunities to test theories 
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in government and jurisprudence. Some of the experiments in 
government have had most bloody' consequences, and resulted at 
last in disastrous failures. That most able and ingenious people, 
the French, have furnished several of these, and promise us more 
to come. Many others are still to be looked upon as undeter- 
mined. The changes in institutions have been as surprising as 
the general progress in mercantile improvement, and not the 
least notable among these have been those in the government of 
Great Britain, which while preserving all the old forms, has 
been quietly, but by rapid steps, almost revolutionized. If any- 
thing may safely be predicted of the experience of the world for 
that period, it is that it demonstrates the correctness of Cicero 
in his argument of De Republica, that the fruits of speculative 
genius in government are of little value, and that permanent in- 
stitutions must be the work of time and circumstances, must 
grow out of actual needs, and have their excellencies tested in the 
practical wisdom of the people from whose aspirations and ex- 
igencies they have sprung. Many in modem times go beyond 
this, and maintain the thesis, ^Hhat in the matters of government 
whatever is, is right for the time being, and nothing so for all 
time ; that positive institutions are merely provisional, and that 
every people has, ipso facto, precisely those which are best adapt- 
ed to its character and condition."^ In one of his most brilliant 
passages Burke elaborates a similar view, and glorifies the ex- 
cellencies of the British Constitution because of the idea of 
inheritance which pervades them, and which ''furnishes a sure 
principle of conservatism and a sure principle of transmis- 
sion, without at all excluding a principle of improvement." 
As they have been transmitted by former generations with 
the estates so they will pass from those who now enjoy them, 
with their estates, to posterity; and thus the fundamental 
laws are adopted ''into the bosom of the family affections; 
keeping inseparable and cherishing with the warmth of all their 
combined and mutually reflected charities, our state, our hearths, 
our sepulchers, and our altars. "2 Undoubtedly this principle 

1 Professor Hugo as quoted by Legare. 

2 Beflections on Revolution in France. 



98 IOWA STATE BAB ASSOCIATION 

is pressed by some writers beyond reasonable limits, but it has a 
broad basis in truth, and this so far wins for it general accept- 
ance, that we instinctively place in antagonism the -safety and 
security of traditional and inherited institutions as against the 
absurdity and mischief of political propagandism. Only the 
most thoughtless will venture to question the wisdom of that 
great principle of international law which requires every people 
to abstain from interference in the political aflEairs of others. 

A^ study of the philosophy of the law will lead us into an in- 
vestigation of the secret springs of human action, not only as 
they operate generally with all races and under all circumstances, 
but also as with any given people and under its special circum- 
stances they have manifested themselves in peculiar develop- 
ments. In this way we may perhaps be able to comprehend how 
it could come to pass that a statesman like Machiavelli, of kind 
heart and thoroughly patriotic impulses, could advance in his 
great work. The Prince, sentiments which appear to us most 
atrocious, and make himself the advocate of the most cruel and 
tyrannical measures. The statesman in his public recommenda- 
tions can not usefully be far in advance of his age. It is un- 
questionable that Machiavelli wrote for a period and for a people 
incapable of appreciating and sustaining institutions and prin- 
ciples more exalted than those advanced in his work, and that 
he has a wise consciousness that security and order, even though 
founded in cruelty, were better than anarchy though based upon 
benevolent attempts to establish a Utopia. The farther we go in 
these investigations the more clearly we shall perceive the justice 
of the remark made by Sir James Mackintosh, that the law can 
consider **only those general principles of jurisprudence and 
politics which the wisdom of the law-giver adapts to the peculiar 
situation of his own country. ' ' It can not consider any general 
system of morality which, however pure and exalted, and how- 
ever admirably, even divinely planned to advance the happiness 
of mankind, has not yet become for the people who are to be 
governed by the law, a code which they freely accept and to 
which they habitually yield obedience. And at the risk of being 
thought to dwell needlessly on a trite subject, I will add also 
what is so concisely said by Austin in his Jurisprudence, that 
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**the philosophy of positive law is concerned with law as it 
necessarily is, rather than with law as it ought to he; with law 
as it must be, be it good or bad, rather than with law as it must 
be if it be good/' 

National peculiarities and those of different periods of time 
do not find their sole expression in the general features of law, 
but often make their appearance when all seems to depend on 
considerations which should be permanent and universal. A 
people inclined to refinement and subtlety in their dialects may 
be expected to bring nice distinctions and classifications into the 
law, such as a more robust and practical people will reject as 
partaking rather of the skill of logical combat than the wisdom 
of every day affairs. A like compromise may be made between 
different epochs of time, but illustrations are scarcely necessary. 

We put forward prominently the natural growth, develop- 
ment, and adaptedness of the law by natural process to the peo- 
ple, not only because it is true in itself and has within itself a 
vigorous conservative power, but also because it embraces the 
idea of national continuity and growth also. It is an idea that 
takes strong grasp upon the social sentiments and affections, 
reminding us as it does that we ourselves with our families and 
friends and the whole social circle of which we are a part are and 
are to be an active and formative element in our legal and po- 
litical institutions, which we believe to be perennial, but which 
are never precisely the same as they come to and are transmitted 
by us. 

III. I should also enumerate among the things that may rea- 
sonably inspire professional efforts, the participation to which 
we are thereby admitted in the greatness and honors of the 
eminent men who have preceded us. 

All men may admire the genius and wisdom of great jurists, 
but we have a peculiar and special property in their renown 
which renders this admiration a source of personal enjoyment. 
These great men have been of our professional family; they 
stood in our ranks while the world at large stood over against us. 
We called them our learned brothers, and by courtesy the whole 
profession were complimented by them with the like title. In 
life we were their associates, and in contemplation of the law 
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their equals ; and as all the members of a family of whom one has 
risen to greatness, contemplate him and his honors as pertaining 
in a peculiar sense to themselves, and naturally endeavor to be- 
come worthy of association with him, or at least to lessen by 
their own elevation the distance that separates them from his 
renown, so the man who connects himself with a profession which 
has been honored by the membership of those whose praises are 
on every tongue, may reasonably be expected to regard their 
attainments as something to be emulated. If he may not hope to 
reach their eminence, he must be spiritless and dead to the usual 
promptings of even the most moderate ambition, if he does not 
labor to reduce any disparity that might suggest to the world 
the absurdity of his taking upon himself even the name of their 
profession. That soldier who has been a member of some grand 
army whose victorious march at the time seemed to shake the 
world, has a right to his latest day to appropriate to himself 
something of its great renown ; just as the English grenadier who 
fought as an obscure private at Waterloo, looks upon himself as 
braver and greater for this opportunity to participate in the 
eminence and renown of Wellington. In the grading of posi- 
tions in the profession we may be assigned a low place, but the 
sentiment of brotherhood pervades all ranks; there are mystic 
chords which lift the lowest with no slight degree of power in 
the direction of the most exalted. Let it not be said that the 
cultivation of such a feeling must be a mere manifestation of 
pride and vanity 5 it may, on the other hand, consist with a mod- 
esty proportionate to the vast diversity between our own gifts 
and those of the men we most admire. If we cultivate it in that 
spirit, our powers will mature and strengthen as we do so, and 
we shall steadily and constantly become more worthy of a pro- 
fessional association such as has been indicated. Nor can the 
law itself fail to take new hold upon our respect and reverence 
when we contemplate it as the chosen vocation of wise and able 
men, who deemed it worthy not merely of high regard, but of a 
life-long devotion of strength and intellect. 

IV. I shall venture to mention also among the influences 
which should inspire professional zeal, the privilege of associa- 
tion with a great and honorable body of practitioners. It is 
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doubtless with some view to an improvement of the enjoyment 
of this privilege that the organization has been formed, liij^^ 
whose auspices we meet this evening. Professional orgiemz^f^ojia 
fall in, to some extent, with the general tendency €>tth^ times, 
though they also stand apart and wholly distinct fixjiii^those busi- 
ness organizations which, when endowed with thi functions of 
legal equity, are fast becoming the chief agjericies by which con- 
centrated labor, intellect, and capital ar&jehaBled to accomplish 
objects which lie beyond the capaci^-oV beyond the means of 
single individuals. Such legal enthi^ in their infinite variety 
are productive of vast good, and it can not be denied that they 
also threaten much of evil. Their power is vast, and in some 
cases has led to the formation of counter organizations of great 
influence and power. The press of the country is enabled to 
take on new and most wonderful strength and potency by avail- 
ing itself of the combined resources of great wealth and great 
abilities, and it has become so thoroughly able to take care of 
itself, and to strike heavier blows than it can possibly receive, 
that our precautions to protect it in its liberties by means of 
constitutional provisions have come to appear at least a work 
of supererogation. We as a profession have no quarrel with 
corporate organizations, but we may join hands with them in all 
beneficent labors and enterprises, at the same time that we hold 
ourselves at liberty to act with or against them as justice or the 
law may require. We equally have no quarrel with the press, 
and our recognition of the value of its service to society will be 
neither hesitating nor niggardly. The press has its appointed 
work, and the legal profession shoidd not lag behind any others 
in acknowledging its signal triumphs, and applauding its mani- 
fold and diversified benefactions to society. It strives after and 
justly attains and wields great power and influence, and in do- 
ing so will awaken no well founded jealousy, because it is per- 
forming an office which can be performed by no other, within a 
sphere peculiarly its own, and where public needs demand its 
assistance. In its best estate it is a public reformer and teacher; 
and while giving us its periodic electric showers of current intel- 
ligence is at the same time performing the judicial task of criti- 
cism and correction ; holding folly up to ridicule, and corruption 
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t©-f ontempt, and crime to execration ; becoming at once counselor, 
(^Jttf ctive, accuser, judge, and executioner ; not limiting itself to 
thfr-pfferyses the law condemns or is able to punish, but reaching 
as well-a^fce^: the misdemeanors which, in such infinite variety are 
able to eyk^^- general rules, as after the great offenses which 
sometimes p]y)Vf 4^ ^® beyond the grasp and management of 
legal machinery ;;«^itd^ by its quick and curious vigilance, and by 
inquisitorial procfef^s.jpeculiarly its own, holding them up to 
due punishment. A ^ejit* place in the institutions of the civil- 
ized world has been left to* Be occupied by this great power, and 
however lofty its aims there is ample scope for their realization. 
The professions of the law and of the press need not jostle or 
incommode each other when performing respectively their ap- 
propriate functions, in their respective fields of labor. As cor- 
rectors of public evils the methods of the two are so diverse as 
to preclude rivalry and suggest only contrast. The law must 
proceed slowly and by sure and deliberate steps; it must hear 
patiently before it condemns; it must begin investigation with 
charity, it must pursue with skeptical caution, it must condemn 
with reluctance, and only inflict punishment when the guilt is 
demonstrated by the tests of such crucibles as long experience 
proves to be reasonably sure. It must protect property by the 
same deliberate and cautious methods, and all its appeals must 
be to stability, order, regularity, patience, and certainty; those 
great enduring qualities upon which the Mighty Founder has 
constructed the Universe, and which He has made equally es- 
sential in the founding and development of a solid structure 
of government. 

By what methods the legal profession shall maintain its rela- 
tive importance, dignity, and influence is a subject too broad and 
complicated for the discussion of a brief hour. A great variety 
of them are summed up in the requirement of mental fitness and 
moral rectitude. But more, perhaps, than we are fully aware, 
may be found in professional associations. These do not come 
under the old condemnation of corporate bodies, that they have 
no soul. They are not charitable, it is true, in the strict sense ; 
they are not organizations for benevolent or missionary pur- 
poses ; but if I understand them, they have their origin in human 
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sympathies and attachments; they seek within their allotted 
sphere the public good; they aim at social as well as personal 
benefit; they tend to elevate the moral tone; they widen and 
strengthen the whole mental and moral nature; they improve 
and elevate professional aims, and give a clearer view of profes- 
sional duties and obligations. In all these particulars they have 
a tendency towards giving to the profession unity of purpose 
and aim, towards compacting, perfecting, and perpetuating its 
influence, towards increasing its potency in the State and mak- 
ing it worthy the power it wields. To this end also the social 
nature will not be overlooked. Who shall estimate the beneficial 
influences which, spreading from the Inns of Court, permeated 
English society and English law, and made the bar the rival in 
power of the hereditary aristocracy of that most aristocratic peo- 
ple; which has given the country in recent times a large pro- 
portion of its most eminent and influential names, and to maxims 
of English liberty a power which arms could not overthrow and 
kings could not withstand ! We have no Inns of Court in dingy 
and dusty quarters on obscure streets; we enter the profession 
by diverse, and some of us, perhaps, by what seem dubious ways ; 
but the value of association is so great to us all that we need not 
stand upon the order of our coming, but may usefully emulate 
our brethren abroad, and in so doing excite a high and most use- 
ful emulation among ourselves. Many gifted pens have de- 
scribed Webster in the Senate and before the courts, delivering 
with ease and majesty, those mighty sentences wrought out by 
his most unequalled powers; but Webster in social life, among 
his professional associates, among the men who with him en- 
joyed rural pursuits, among the sharers in his vigorous and 
manly sports, where the great man drank in the inspiration of a 
free and boundless nature, and by converse alike with the ani- 
mate and inanimate world, took in stores of strength for his 
great achievements and that noble fund of knowledge and of 
thought that made him as preeminent in attainments as he was 
in natural powers. Webster, the social man, is as worthy of 
study and admiration as Webster the orator, and demands as 
ample attention from one who would understand and appreciate 
the power and resources of that most wonderful intellect. 
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A Bar Association may havo no Webster among its members, 
even in the gristle; but in whatever made him strong it may 
present inducements and facilities for following him, at however 
great a distance. It may at least afford opportunities to culti- 
vate the social nature; to brighten faculties in the fire of pro- 
fessional wit and wisdom; to appropriate to ourselves from each 
other's stock something of that ''blessed common sense" in the 
law which is not always fully expressed in the books; to enlai^e 
the circle of the sympathies; and possibly at times with courts 
closed, clients banished, officers shut out, briefs and cases for- 
gotten, and with the evil day of multiplied and harassing en- 
gagements put for a brief space afar off and utterly out of mem- 
ory, we may be enabled to make at least temporary amends for 
what with some of us is apt to be unremitting, excessive, and ex- 
hausting labor. 

I ought to mention in this connection, perhaps, the keen de- 
light that the most humble of us may sometimes experience in 
measuring weapons with the giants of the profession. The con- 
test may be terribly unequal, but there is more honor sometimes 
in being slain by the leader than in overcoming an obscure pri- 
vate. And then who shall measure our delight and satisfaction 
if in some unguarded moment our superior vigilance may enable 
us to take him unawares, and to bear off the honors that are 
doubly glorious for having been won in a contest so unequal f 

V. Prom nothing have we a right to anticipate more positive 
enjo3nnent in special cases than from the opportunities our pro- 
fession affords of doing good to our fellow men. I do not now 
allude to the occasions for rendering, valuable service to, the 
political community in the improvement of its laws, or in cor- 
recting evils in their administration, or in the fearless utterance 
of solemn warning when the laws are set aside and the Consti- 
tution trampled upon by men in power. These are duties which 
have their appropriate rewards. Of the public aspects of our 
profession, in which we are at the same time public servants, lead- 
ers, and teachers, I may speak further on; now a word of its 
more private and personal aspects may be appropriate. Pri- 
marily our business is expected to be, to give assistance to indi- 
viduals in their perplexities, to champion them in their contro- 
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versies, to defend their property against unjust demands, and to 
protect their lives and liberties when suspicion has directed 
against them the vigilance of the government. What we under- 
take for is either to secure to them some deserved good, or to 
protect them against some threatened evil ; and as either of these 
may pertain to, affect or threaten the highest interests of life, all 
the hopes of life may center around and depend on the efforts 
we may put forth in their behalf. Other men in general deal 
with each other on a basis altogether different; they buy and 
they sell, they hire to each other their services on a footing of 
equal advantage; but any particular transaction is seldom far- 
reaching in its consequences, and still more seldom enlists the 
deepest feeling of the heart, or can awaken when recalled per- 
ennial sentiments of gratitude. But the woman whose honor is 
assailed, or the poor man who finds his hard earnings clutched 
by the hand of avarice, or the rich man who sees the splendid 
fabric of his wealth threatened by an unjust demand, or the 
innocent man entangled in a network of suspicious circumstances 
which endanger liberty or life; these and such as these deal with 
the lawyer under circumstances giving to every efficient act or 
word of assistance a peculiar and vivid interest, such as in after 
life it will be imx)ossible to forget. It is not possible but that in 
many cases the most calm and unimpassioned lawyer must par- 
take in large measures of the anxieties of his clients which 
cluster thus about his own exertions, and he would be more than 
human if he did not largely share their griefs when unfortunate- 
ly all his efforts prove in vain, or if he did not experience a keen 
sense of enjoyment as the overflow of their gratitude is poured 
out when his prudence, his skill, or his eloquence has averted 
a threatened calamity. Other men may have large social circles 
in which cares are lessened by friendships, and affections soft- 
ened by sympathy, but our professional circle must often include 
those whose attachment and gratitude are heightened and in- 
tensified by the fact that circumstances of misfortune, perhaps 
of misbehavior, have put them outside the pale of general hu- 
man sympathy. To rescue the innocent from undeserved re- 
proach and reflection, to protect those otherwise defenceless, to 
give the comfort of sympathy when the most energetic and per- 
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sistent professional efforts have been in vain; these have often 
been the incentives to snch exertions as have spared neither 
labor nor health, that have disregarded temporary prosperity 
in defying a threatening public sentiment, and that at last have 
been content with only such return as those may make who in 
the distribution of life's benefits have been endowed with mis- 
fortune and poverty. Nor is the satisfaction of rendering as- 
sistance confined to cases which we know, or believe to be fully 
deserving of favor; all classes demand and are entitled to as- 
sistance, and it must often be rendered in cases in which a 
thoughtless community would willingly see the object of their 
dislike and suspicion delivered without delay or hesitation to the 
tender mercies of the law. The grave of Nero, it is said, was 

• 

secretly strewn with fiowers by an unknown hand, prompted, 
doubtless, by a knowledge and experience of some kind and 
tender trait to others unknown in the character of that brutal 
and ferocious ruler. We, whose opportunities for reading the 
hearts of men are so superior, must often discover in those who 
to the world appear most worthless, some hidden well of kindly 
feeling, some springing sentiment of affection arrested in its 
growth, some germ of gentle impulse blighted by the want of the 
sunshine of charity ; and no outcast can be so degraded that satis- 
faction will not come from rendering him a service when his 
gratitude shows us that he is still a man of human sentiments 
and affections, even like ourselves. All men should cultivate the 
Christian virtues, but no one oftener than the lawyer is taught 
by his observation that the greatest of these is charity. 

VI. Unable even to barely allude to all the reasonable sources 
of inspiration to legal pursuits, I will name one more and chief 
of all ; the satisfaction to be derived from patriotic service to the 
country in the improvement and administration of its laws, and 
the contributing to the perpetuity of its institutions. 

Our business is the protection and preservation of liberty. I 
use this word now in its highest and best sense ; not as implying 
the personal independence of the savage, or the unrestrained 
license which some vicious classes would establish in civilized 
countries, for these are a negation of all rights except as the 
physical power of defense may secure their recognition. The 
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enlightened view of liberty is, that condition of society in which 
family and property rights are guarded and protected against 
invasion ; and that is the highest liberty where the security is the 
greatest. We make no exclusive claim to liberty for any par- 
ticular form of government, but the collected wisdom of ages as 
it has been developed in the history of our own people has de- 
termined that it exists in greatest measure and highest purity 
where there is a general participation of intelligent classes in the 
government, and where the powers of giovemment are so ar- 
ranged as to balance and restrain each other. Upon such an 
arrangement we plan our States, and the preservation of securi- 
ties under it constitutes the administration of the law. How 
general shall be the participation of citizens in the government, 
and how numerous and complicated shall be the restraints on 
the power of the magistrate are questions of statesmanship, but 
they can not be determined without that wisdom which comes 
from long observation of the working of rules framed for the 
protection of family and property. Government is a most mo- 
mentous practical fact, in which mere theories, when admitted 
at all, only come in because we find places in which we can make 
them useful by calling them facts, though all the while we may 
know them to be only fictions. Such a theory was that which two 
centuries ago was admitted in England when it was found con- 
venient to dethrone a monarch on a fiction that government was 
founded on a compact which he had broken; a theory with as 
little foundation in fact as that which asserts the king can do no 
wrong, when literally interpreted, has in morals. The lawyer 
as such, has nothing to do with abstract politics, but the theory 
is fact to him if in the trial of experience it has produced good 
results. To whatever extent he participates in government, all 
his training inclines to hold fast to that which is proved, and to 
make progress in reform only with the ancient land marks still 
in view and pointing the way. History records no finer achieve- 
ments than those of expelling James II. from the throne of Eng- 
land and George III. from America ; and in each case it was the 
lawyers who prepared the way and made success possible. Of 
the latter it has been well said to be **the only instance in history 
of the severance of a mighty empire equally to the advantage of 
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the new State and of the parent country; the single ease of a 
rising republic not built upon the calamitous ruins of earlier 
organizations. "3 This was so because what was done had in 
view the preservation of the institutions, not their destruction. 
If there be any one achievement greater than these, it must be 
that which in our own time and under our own eyes has de- 
stroyed personal slavery, and broken down the distinctions and 
prejudices which separated our country into sections. Other and 
more distant times will examine and judge of the principal fig- 
ures in proper perspective, but the distinction which one of them 
attained as official head of our profession may fairly demand 
that on an occasion like this his services shall not be passed over 
without mention. Long before the evils of chattel slavery were 
generally felt and recognized, and when its overthrow appeared 
to those who desired it only as one of the blessings presented in 
some distant millennium, a young attorney of Ohio took upon 
his rising fortunes the great burden of a connection with the un- 
popular cause of emancipation. He was the pioneer of the work; 
he was not the most active or persistent of its champions; but 
unlike most leaders in great revolutions, he was conspicuous in 
this; that following his great preceptors in the law who had 
achieved other beneficent revolutions, he deliberately chose to do 
battle under the law, and to make every advance securely by 
making it under the Constitution of his country. The instincts 
and impulses of a great lawyer were in him ; the grand fabric of 
jurisprudence to which he had pledged the devotion of his life 
was to him a whole structure, every separate timber of which 
embodied the wisdom of many great men, and every arch and 
cornice of which was bright with the hopes of a great people. It 
was not consistent with the teachings of his profession or the 
promptings of his practical mind that he should aim to destroy 
a priceless structure because there had been built into it a beam 
of faulty and defective material. He sought to improve by 
giving his mind to a reformation, not to destruction. To the 
wisdom of his generation the undertaking to which that young 
attorney gave his best energies and sacrificed, as it then seemed, 

3 Edward Everett. 
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his brightest prospects, was but a hopeless one, but in the highest 
sense it was an attempt at an improvement of the law, and we 
all know how devotedly on a much less conspicuous field men 
have' sometimes given themselves to this task in the mere hope 
that those who should come after them might reap the reward. 
In his case, a great convulsion came to bring unexpected fruition ; 
the decayed member in the fabric of state was cut out by the 
sharp surgery of the sword, and the aid of his own strong hand 
was demanded by the popular voice in giving to the renovated 
structure unaccustomed beauty and security. It was fitting that 
the early lawyer of emancipation should be the Chief Justice of 
the renovated Nation, and it was also to be expected that in his 
new position the same useful conservatism that made his attack 
on the defect in the Constitution cautious and deliberate, should, 
now that the defect was removed, make him vigilant to protect 
the Constitution against any — if such there were — who, under 
the terrible stimulus of a civil war might have become furious 
enough utterly to deface it. For his earlier efforts and for his 
later wisdom he is equally entitled to our gratitude, and con- 
spicuous among the heroes of the great American conflict and 
restoration will appear forever the name of the revered lawyer 
and jurist, Salmon P. Chase. 

Other men shared with him in all his achievements; chief est 
among them all that other great lawyer, who having the des- 
tinies of the Nation committed to his hands as its Chief Magis- 
trate, held the reins of direction with such firm hand between 
a bold audacity and the most cautious prudence, that he was en- 
abled at length in his own good time, which proved also the good 
time of Providence, to strike without severe shock or disaster 
that supreme blow which gave a race its freedom and his own 
name an immortality of blessings. Nor is it among the least of 
the distinctions of this young, but most noble State that one of 
her own eminent citizens as a member of the chief judicial tri- 
bunal of the land, has been made its organ in the solemn and 
authoritative declaration that the civil war and the events pre- 
ceding have left the structure of that Constitution which we 
have always looked upon with reverence as our ark of safety, sub- 
stantially as it came from the hands of its wise founders; the 
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same object of reverence, the same ark of safety; not less re- 
vered for being venerable, nor less strong for having its roots 
take hold on former generations. 

Something may be said here of the ambition to be of service 
to the State in the chief positions of jurisprudence. This is com- 
mendable in itself and naturally incites to praiseworthy efforts. 
Whoever is in position in which he may possibly at some crisis 
of state, at some turning point in the history of jurisprudence, 
be called upon to pronounce authoritatively some great and 
beneficent truth, is likely to strive for attainments that shall 
make him equal to so great an occasion. It was once the case 
that chief positions were almost wholly official, but this is so no 
longer. For professional service to the State, the laurels of 
Mansfield are no greener than those of Erskine, and in our own 
country the names of Pinckney, Webster, and Choate are bright 
with the same exceeding renown as those of Marshall, Kent, and 
Shaw. Office is but place and occasion, and that of the advocate 
is frequently the post of advantage. Alike on the bench or at 
the bar the occasions are ample for the exercise of whatever 
ability is possessed, and the opportunities for public service are 
perhaps of equal frequency. The decisive battles of the world 
are as often won in the forum as in the field ; and here the judgie 
is but the indifferent party who stands apart to declare when 
victory has been won and proclaim the judgment. The wisdom 
of the judgment may eclipse the skill of the combatants, but so 
also the genius and dexterity of combatants may outshine the 
wisdom of the judgment. And it is a peculiar happiness that in 
these contests there may be great successes in defeats, and great 
benefits to the country and the law when the immediate judgment 
is lost. That grand example of ancient eloquence, the oration of 
Demosthenes on the Crown, which gives to its author a more 
enviable position in history than that of any contemporary war- 
rior, was but a recapitulation of the vain and futile efforts of its 
author to avert disaster from his country. It has been often 
found that an able but unsuccessful exposition of the law for a 
particular case would bear fruit in unexpected times and even 
in distant countries. Such were the arguments against lawless 
exactions in Hampden's case, which had a potency a century and 
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a half afterwards in America which they did not have before the 
tribunal to which they were delivered. It is a saying of the wise 
man that it is joy to the just to do judgment. So also it is a 
satisfaction to the wise to point the course to judgment. The 
law daily and momentarily touches every man in his business, in 
his family, in his pleasures and enjoyments, in his possessions 
and losses, in every possible relation of society; it is over and 
upon him at all times like a garment ; a garment of down if it be 
wise law; a garment of nettles, rasping, annoying, and fretting 
when it should only soothe and protect if it be a bad law, so that 
the benefaction of a substantial improvement is great and gen- 
eral. 

The satisfaction one may derive from the improvement of the 
law is enhanced in no small degree by the reflection that service 
in this direction is among the principal benefits any one may 
bestow upon his country. The sentiment of patriotism may 
therefore have as complete gratification in guarding and pro- 
tecting that which is good in the law and eliminating that which 
is harmful as in defending the borders of the land against hostile 
assault. We love the land of our nativity, its fields, mountains, 
and prairies ; but that halo which makes it specially dear to us is 
cast over it by a thousand associations, not the weakest of which 
are those which embrace the political institutions which we call 
freedom, and of which the rules of law are the essence, the 
strength, and support. Our attachment takes hold upon the invis- 
ible things which satisfy our judgment at the same time that they 
delight our imagination rather than upon the insensible things of 
nature which may please the eye but must attract or repel the 
affections according as they are lighted up by the liberty of good 
laws or brooded over by the gloom of despotism. The patriotism 
of an American attaches itself chiefly to the institutions which 
constitute the distinction of his country; and that professional 
aspiration must be sordid and mean that does not embrace a de- 
sire to have some part, however small, in enhancing and im- 
proving this national distinction. And true patriotism will ex- 
pand, not narrow the sympathies. To improve the international 
code of the world; to do something to render infrequent the 
coming of that terrible visitor, war, before whom laws and lib- 
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erties disappear; who thrives on the destruction of all that is 
good, and in whose track are sown the seeds of such savage pas- 
sions and contempt of lawful authority as a generation may not 
uproot and destroy; to do this is to do noble service to one's 
country and to mankind, and even vainly to strive to do this has 
a blessing in it, because it can not fail to add something to the 
general softening and refining influences which at some time or 
other we may hope will render war impossible. 

VII. Whatever inducements to professional pursuits have 
been mentioned, all have a tendency to benefit and strengthen 
the individual, and at the same time to increase the general in- 
fluence, authority, and esteem of the profession. And this of 
itself should be a public benefaction. Who should of right be 
the most useful member of society if not he who by training and 
profession devotes himself to maintaining, administering, and 
enforcing the rules of order and of property without which a 
civilized society would be impossible f Let us not enter upon any 
eulogy of the profession ; we would not, I trust, if we could, con- 
ceal its defects, or the many and serious faults which discover 
themselves in practice. These it becomes our duty to bring to 
light and cure. But the highest concern of any people is a gov- 
ernment of laws, and these laws in their influence for good or for 
evil must depend in the main on those who are set apart to ad- 
minister them. If these are low in attainments, and have been 
trained with low aims, if they have had in view exclusively or 
mainly personal and mercenary ends, the laws themselves must 
fall into contempt, and the way be opened to a great brood of 
disorders. If, on the other hand, they are men of pure lives and 
lofty aims, upon whom for their wisdom, ability, and worth, the 
regard of community will take a fast hold, this public esteem 
will add new vigor to the law, and the highest idea of a free 
State may be realized: a commonwealth in which laws, freely 
made by the common consent — and therefore good laws — are 
administered by able and worthy men. 

From Second Annual Proceedings Iowa State Bar Association, 1875: 9. 
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The Progress and Development of the Common Law. 

Mr. President, and Gentlemen of the Bar Association: 

In this hundredth year of our national existence, the various 
orders of men are exhibiting the evidences of the progress of 
their arts and industries before the assembled representatives of 
all nations. 

Unfortunately, perhaps, for us of the legal profession, we have 
neither wares nor monuments of art by which 'we could make a 
visible exhibition of the progress and development of the law. 

The evidences of law emendation rest in the records of history 
and in the daily proceedings of our courts of justice. In order 
to show the progress of the law, we would be compelled to make 
a display at Philadelphia of what has been, rather than what is ; 
thus reversing the ordinary course of exhibition. If we could 
exhibit at the Centennial, the burning of a witch, or a heretic, 
at the stake ; or the putting of a prisoner to the question on the 
rack; or the disemboweling of a traitor while yet alive; or the 
spectacle of a prisoner, proving his innocence by walking bare- 
foot and blindfold over nine redhot plow shares ; or the old legal 
farce of two fools, trying a case of land title by personal combat 
in the lists; the progress and amelioration of the law would be 
made manifest to all men. If we had any means of making a 
visible exhibition of what the common law, which forms the basis 
of our jurisprudence, was even a century ago, in contrast with 
what it is today, we might venture to challenge a comparison of 
progress with any calling, art or profession which is displaying 
the evidences of its progress at the great Exposition. This we 
can not, however, from the nature of the case, do ; but there is no 
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reason why we may not so far join in the general retrospection 
as to take a backward glance at some of the marked features of 
the law a hundred years agiO, leaving every individual present to 
make the comparison as we proceed, with what by daily observa- 
tion, he knows the state of the law to be in our day. 

One hundred years ago, the common law of England, notwith- 
standing the numberless ameliorations which it had undergone 
in the course of ages, was still, in its spirit and doctrine, to a 
high degree, feudal. Its builders had been many and various, 
and for this very reason, it lacked unity of design and harmony 
of proportion. Like an old feudal castle, it was a somewhat rude 
and ungainly, but firm and solid, structure. The great deficien- 
cies of the system resulted from its want of a pervading spirit 
of equity or natural justice, and from the stiff inflexibility of its 
modes of proceeding and relief. Its rules were, in a great meas- 
ure, stem, harsh, and unbending ; many of its principles absurd 
and unjust ; its logic false ; its procedure artificial and technical. 
There was little elasticity in the common law, and still less in the 
common lawyers. 

Its great oracle. Coke, was an exemplar of them all. It would 
have been an easier task to bend the giant oak — the growth of 
centuries — than to turn that rugged old expounder a hair's 
breadth from the straight and narrow way of the common law. 
It was for these reasons, as it will more fully appear as I pro- 
ceed, that it was found impossible to mold and adapt the system 
to the growing wants of commerce and civilization; and it re- 
sulted from the same causes that two other jurisdictions — 
equity and admiralty — grew up by the side of the common law 
to mitigate its severity and supply its deficiencies. The common 
law judges made a bed of Procrustes of their system. They 
attempted to bend man to their law, not their law to man. Nat- 
ural justice, equity, right, and all the needs of society, must yield 
to the rigid and iron rule. The admiralty tried in vain, with its 
persuasive voice, to prevail with the common lawyers to yield 
to the pressing needs of commerce and navigation. Equity, 
more powerful, coerced them, not indeed always to a sense of 
justice, but into an ill-natured submission to its behests. Never 
would a straight-laced old common lawyer change or modify his 
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principle or rule, if it was only hoary with age, how unjust so- 
ever, or inconvenient it might be. He was like the religionist 
who, being told that his principles would certainly take him to 
perdition, declared that he would rather go to a place of eternal 
torment with his principles, than to everlasting felicity without 
them. 

I am not unaware that this indictment of the common law may 
be challenged and traversed ; but if time allowed, I could give a 
thousand illustrations and proofs to maintain it as a **true bill". 

Let ufl take a few examples of what the common law was a 
hundred years ago. At that time, that atrocity of injustice, im- 
prisonment for debt, flourished in full vigor in the body of the 
system. The folly and inhumanity of such a law is so manifest 
that one can but marvel that it should have been permitted to 
deform the jurisprudence of a Christian people in any enlight- 
ened age of the world. 

At the same time that the law of England imprisoned the poor 
debtor to satisfy debts that he could not pay, it exempted the 
land of the feudal aristocrat from sale on execution for the satis- 
faction of debts which he would not pay. Thus the landed estate, 
for mere feudal reasons, was exalted above the personal liberty 
of the citizen. 

What did the common law predicate of the domestic relation 
of husband and wife? Here its wisdom was most conspicuous. 
The wife was held to be a legal nonentity. Now mark the cogent 
and admirable logic by which this dogma was demonstrated. 
The legal existence of the wife was merged in that of the hus- 
band; she was swallowed up; she was like Jonah in the whale's 
belly. Now, Jonah while in that condition had clearly no rights 
that either white men or colored men were bound to respect ; he 
could neither sue nor be sued; no writ of summons could be 
served upon him. Even so it was with the married woman. How 
could she be anything but a mere nullity after being gulped 
down by the husband? How could she, under such conditions, 
take or hold lands or goods? How could she see, or breathe, or 
think, independent of her husband, and without his consent, 
after becoming the victim of such an act of legal deglutition? 
Admirable logic of the common law ! A logic which could indeed 
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"DiBtmgoish and divide 
A hair twizt south and southwest side. 
Or undertake to prove by f oree 
Of argument a man's no horse." 

I do wonder what my Lord Coke would say to the pretensions 
advanced by certain merged women in our day. Surely their 
demand of legal existence and rights is enough to raise that 
mighty spirit and bring it frowning to earth, like the troubled 
ghost of Hamlet's royal father. I almost wish the awful shade 
of the great common lawyer would appear among us. I would 
like to see some merged woman of our time fly furiously at the 
awful apparition, and tear the wig from its bald and venerable 
head! Again, by the wisdom of the common law, a hundred 
years ago the harsh and cruel remedy of distress for rent was in 
full vigor. The landlord could enter the premises of the tenant 
without trial or judgment, and seize his last cow or pig, or frying- 
pan. There was scarcely an article of personal goods exempt 
from execution, or from seizure by distress. 

Blackstone does, indeed, with no little apparent complacency, 
mention some things not subject to this remedy, namely, dogs, 
cats, and rabbits. I suppose the reason for this exemption was 
that the landlord's bailiff could not, perhaps, catch them, or if 
he could, that the game was hardly worth the pursuit. Verily, 
the common law has a reason for everything ! 

The doctrines of forfeiture and attainder most forcibly illus- 
trate at once the injustice, the inhumanity, and the false logic, of 
the common law. Upon conviction of felony, offenders, without 
any respect to degrees of guilt, forfeited all their goods and 
chattels to the state. But there were, besides treason and murder, 
numerous felonies, the punishment of which was death; and in 
all cases in which capital punishment was adjudged, the offender 
not only forfeited his goods, chattels, and lands, but he was by 
an invariable rule attainted; that is, his blood was blackened, 
stained, and corrupted. He could, therefore, neither inherit nor 
transmit property by descent, nor could any one derive title to 
lands from a remote ancestor through him. Thus were the inno- 
cent confounded with the guilty in common ruin. The attainted 
party could transmit nothing to an aged father, or a helpless 



ADDRESS, JUDGE J. M. LOVE Jjy 

babe in the cradle, or a bereaved and sorrowing widow, nor could 
they receive anything through him from a remote ancestor ; and 
mark the reason, because his blood was corrupted! What sig- 
nified the atrocious injustice of this horrible dogma to the stem 
votary of the common law ? What to him signified the fact that 
the aged father, the helpless babe, and the sad widowed mother 
were absolutely guiltless f How was it possible that they could 
derive title to property from, or through, a party who had no 
inheritable blood! One can but be struck with the logical se- 
quence of this wonderful syllogism ; property must flow with the 
blood; the blood was corrupted and could not flow; therefore 
property must cease to flow either upward or downward. For 
this sage reason the family, without the least fault of their own, 
must be stripped of their inheritance and reduced to beggary. 
Let me, in this connection, give another specimen of common law 
logic. The king, reasoned the common lawyers, could not be 
tenant in common with any subject. Therefore, if a subject who 
was a member of a mercantile flrm was convicted of felony, the 
king took the whole of the partnership effects by the forfeiture, 
and not simply the interest of the convict partner, for otherwise 
the king as tenant in common could take nothing. 

A hundred years ago the law of primogeniture regulated the 
descent of real estate from ancestor to heir, and females were 
entirely postponed to males. This law did utter violence to 
natural right, justice, and humanity. It was at war with human 
nature itself, for in the exclusion of the younger sons and the 
daughters from the estate of their father, the law sacrificed the 
tenderest sentiments of humanity upon the altar of family pride. 
With a refinement of unreason, it gave the entire estate to the 
one child best capable of taking care of himself, and perhaps the 
least deserving. It reversed our maxim, the greatest good to the 
greatest number; its maxim was the greatest good to the least 
number. 

The common law was specially perverse in dealing with in- 
struments of commerce. For mere technical reasons, now utterly 
exploded, it put iron fetters upon the assignment of choses in 
action, thus at once greatly impairing their value as property to 
the owner, and destroying their use as instruments of commerce. 
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I need not do more in this assembly of lawyers than barely 
allude to the unjust and unreasonable doctrine of the common 
law with respect to mortgages upon land. .In vain did Equity 
essay to hammer into the admantine heads of the old common 
lawyers its most just and reasonable doctrine of the Equity of 
Redemption. 

The best possible evidence of the irrationality of the common 
law forms of action, is the fact that they have been so generally 
abolished in this country, as well as in England. I can very well 
remember when it was often more embarrassing to determine the 
form of the action, than the essential rights of the parties, and 
if the pleader happened to give his action a wrong name — if, at 
its baptism he christened it trespass, when it should have been 
trespass on the case, or trover, instead of detinue — he committed 
an unpardonable sin ; and he had to go out of court with a bill of 
costs on his back, and begin the cause of action de novo; for he 
could not amend at the trial. Common law pleading evidently 
held baptism to be essential to salvation. And thus, less than a 
hundred years ago, was substantial justice sacrificed to mere 
names and forms. 

I can take but a rapid glance at the common law doctrine of 
crimes. SuflBce it to say, that the criminal code of England a 
century ago, was still a code of blood ; and that it confounded all 
just distinctions as to the turpitude of crimes. Felonies were 
very generally punished capitally. Treason, murder, perjury, 
arson, robbery, larceny from the person, burglary, heresy, mutiny 
at sea, uttering counterfeit coin, witchcraft, and many other 
oflfences, were punishable by death in various forms. ''The pun- 
ishment of treason '', says Blackstone, **is very solemn and ter- 
rible. 1st. That the offender be drawn to the gallows, and not 
carried or walk (though usually by connivance, at length ripened 
by humanity into law, a sledge or hurdle is allowed to preserve 
the offender from the extreme torment of being dragged on the 
ground or pavement). 2nd. That he be hanged by the neck, 
and then cut down alive. 3rd. That his entrails be taken out and 
burned while he is yet alive. 4th. That his head be cut off. 
5th. That his body be divided into four parts. 6th. That his 
head and quarters be at the king's disposal." 



ADDBESS, JUDGE J. M. LOVE J^g 

But as to female traitors, they were out of the courtesy and 
tenderness due to the sex, to be drawn to the gallows and burned 
alive ; no mention is made of any hurdle in their eases. There is 
something to provoke a smile in the gravity with which Sir 
William Blackstone speaks of the humanity of the law in this 
connection. According to the great commentator the law ex- 
hibited its humanity in giving the condemned traitor a comfort- 
able conveyance to the gallows, and disemboweling him while 
yet alive at the end of his journey ! 

Witches and heretics were to be burned alive. In the cases of 
perjury and arson the lex talionis was applied. The lying 
tongues of the former were to be cut out, and the latter con- 
sumed alive in their own favorite element. It was doubtless 
esteemed, by the acute logicians of the common law, as a fine 
specimen of retributive justice, that the tongue of the perjurer 
was to be extirpated, and the house burner consumed by fire. 

Perhaps it may be said that this criticism of the common law 
is unjust and unphilosophical ; since the blemishes and imper- 
fections pointed out are merely incidental to the system and not 
fundamental. Now, it is certainly a very fundamental thing to 
hang a man, or bum him alive, or cut out his tongue ! The de- 
privation of human life for crime is a very high exercise of 
sovereign power, and it certainly ought to be exercised with 
wisdom and discrimination as well as humanity. So the laws of 
descent and marriage, of forfeiture and attainder, distress for 
rent and imprisonment for debt, whether fundamental or not, 
certainly illustrate the spirit and reason of the systems to which 
they belong. 

But any system of jurisprudence must be radically and funda- 
mentally defective which, by reason of its want of equity, and of 
the inflexibility of its forms, can not be made adequate without 
the aid of some other system to the ends of justice, and the grow- 
ing wants of civilization. Let any practitioner consider what 
the administration of justice would be, even in our time, after all 
the amendments which the common law has undergone, if the 
principles of equity and admiralty jurisdiction were entirely 
eliminated from our jurisprudence. Every system of law, to be 
entitled to the claim of excellence, must have within itself the 
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principles of natural and universal justice. Its equity must be 
intrinsic, not extrinsic ; its rules and procedure, plastic and flex- 
ible. Nothii^ could more forcibly illustrate the inadequacy of 
the common law in these respects, than its relation to the ad- 
miralty, and its course of proceeding in dealing with the great 
subjects of navigation and foreign commerce. A hundred years 
ago the courts of common law in England had, by means of the 
writ of prohibition, completely crippled the admiralty juris- 
diction. Coke had been the great leader of the raid upon the 
admiralty. His doctrine was that by the law of England, the 
admiralty had no jurisdiction of any manner of contract, plea, 
or tort, within any English county, whether upon land or water, 
and that it was not material whether the place was above or be- 
low tide water. It was only, he contended, where the marine tort 
or contract arose upon the high seas, and could not be tried by a 
jury of twelve men within the body of an English county that 
the admiralty was competent to give any remedy whatever. 

Now, to show the utter incompetency of the common law juris- 
diction to meet the wants of commerce and navigation, let us 
follow a merchant ship — a wanderer of the sea — into an Eng- 
lish port, at a time when Coke's doctrine prevailed. We assume 
that the ship has been driven from her course by stress of weath- 
er; she has been buffeted by angry seas; she has been torn by 
furious winds ; she ha^ been stripped of her plumage — this bird 
of the sea. She has taken refuge in a friendly English port, 
under the protection of the common law ; she is a stranger in a 
strange land. She needs supplies, repairs, refitting to enable her 
to go forth and pursue her journey on the *' vasty deep". She 
can not again spread her bright wings to the sea breeze without 
refitting and supplies, and these she can not obtain without credit. 
But, assuming that no jurisdiction exists but that of the common 
law, how can she obtain credit f If the ship can not create a 
valid lien upon herself, she can obtain credit for neither supplies 
nor reparations. Now, the common law recognizes no lien upon 
things personal without possession, and the vessel is too big, a 
thing to be taken into actual possession by the material man. 
Moreover, if the material man must, in order to secure his lien, 
keep the vessel in possession she would of course be bound with 
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her whole cargo to the shore, and thus the ends of commerce 
would be defeated. The admiralty, on the contrary, recognizes 
a lien upon the vessel itself for supplies, materials, and labor, 
wherever she may be found, and in whatever sea, or arm of the 
sea, bay, port, or harbor, she may expand her snowy wings. 

But assuming that the maritime lien should be recognized by 
the common law, would that jurisdiction have any adequate rem- 
edy to enforce itf The proceeding in rem was from first to last, 
in all its forms, utterly unknown to the common law. Without 
personal service, a court of that jurisdiction could give no judg- 
ment whatever. The proceeding in attachment is no exception, 
since that remedy is strictly statutory. The process of foreign 
attachment in England existed only by local custom in the cities 
of London, and Bristol. It is no part of the common law of the 
land. Now, assuming that the owner of the ship is a foreigner, 
and that he can not be found and served with process in England, 
the remedy of the material man, as well as the mariner and sea- 
men for wages, must entirely fail, unless they can resort to the 
admiralty proceeding in rem. But the common law courts in 
England would neither fish nor cut bait. They could give no 
adequate remedy themselves, and they prohibited the admiralty 
from exercising its remedial jurisdiction. 

It must, therefore, be apparent that if commerce and naviga- 
tion flourished in England, it was owing to the genius of the race 
for maritime affairs and not for the favor or protection of the 
common law. Indeed, without the beneficent maritime code — 
the law of the sea — commerce and navigation would be almost 
impossible things among men. What intrepid mariner would gp 
forth to tempt far distant seas, if he did not know that the strong 
arm of the admiralty is stretched forth to protect him in his 
rights of person and property! What bold, rough seaman would 
commit himself to the mercy of the angry waves, to be blown 
about by howling tempests, and buffeted by uncertain billows, 
if he was not assured that his hard earnings are secured upon 
the staunch vessel beneath his feet, and his personal rights pro- 
tected by the friendly law of the seat What merchant-prince 
would commit his rich cargo to the sea-going ship, to be carried 
to far distant lands and islands of the sea, if he did not know 
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that the vessel itself, in whatever part of the wide earth found, 
is bound to the cargo for the negligience of those in charge of its 
navigation f It is indeed a striking proof of the omnipresent 
power of the maritime law that it stops not at the water's edge 
but goes forth with the vessel and the cargo over aU seas, to most 
distant lands, covering the rights and properties of its subjects 
with its protecting aegis. Without the maritime law, indeed there 
could be no foreign commerce, and without foreign commerce, 
at best, a very imperfect and partial civilization among men. 
For commerce has been the great civilizer of men and nations. 
Commerce brings amity to hostile nations and establishes be- 
tween them the bonds of common interest and humanity. Com- 
merce is the enemy of war, and war is the common enemy of 
commerce and civilization. The ship that ploughs the deep sea, 
goes freighted with ideas as well as commodities. Various na- 
tions and races are thus led to interchange idea^, discoveries, 
inventions, arts, and knowledge, as well a^ silks, wines, and cal- 
icoes. But an isolated people, how ingenious soever, can never 
be more than partially civilized. What their own unaided in- 
genuity invents, and their unassisted industry produces, they 
have, and nothing more. Their civilization is indigenous and 
provincial; commercial intercourse is necessary to make it cos- 
mopolitan. 

China is a remarkable illustration of this truth. The Chinese 
are an ingenious and most industrious race, but their genius is 
evidently imitative and mechanical, rather than inventive and 
scientific. And having isolated themselves from other nations 
by their determined non-intercourse policy, they advanced in 
civilization just so far as their own unaided industry and me- 
chanical ingenuity could carry them and there they stopped, 
and there they have stood still for ages. Who can doubt that if 
the Chinese had enjoyed free commercial intercourse with 
Europe during the long ages of their isolation they would have 
received European science and European inventions, and with 
them the advanced civilization of Europe and America. 

Commerce is not only the friend of peace and civilization, but 
it is the friend of liberty, as well. Commerce can not well breathe 
the air of slavery. Enslaved nations have never been distin- 
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guished for commercial enterprise. Maritime adventure and 
commercial enterprise have always flourished most in republics 
or free monarchies. Witness Tyre, Carthage, Athens, Rome, and 
the Greek colonies generally, in ancient times; and Venice, 
Genoa, Holland, Portugal, England, and the United States, 
among modern nations. Freedom loves to breathe the free air 
of the sea. 

''O'er the glad waters of the dark blue sea, 
Our thoughts as boundless and our souls as free. ' ' 

Of this truth Spain is a most remarkable illustration. Castile 
and Aragon were free monarchies like England. Under Ferdi- 
nand and Isabella the Spaniards, while a free people, were full of 
commercial enterprise. But Cardinal Ximenes, and after him 
Charles the Fifth, subverted the free monarchy, and destroyed 
the liberties of the Spanish people, and the consequence was that 
the fair twin sisters, commerce and liberty, languished together, 
**and languishing, died'* under the dark shadow of Spanish 
despotism — and what is Spain today ? 

It has not been my purpose to present anything like a com- 
prehensive view of the state of the law, or even of its imper- 
fections and deficiencies among English-speaking peoples at the 
period of our Declaration of Independence. My sole purpose 
has been to show the marked progress of the law during the past 
hundred years, by exhibiting a few striking examples of what it 
really was at the beginning of that period, and thus to illustrate 
the proposition that jurisprudence is by its nature progressive, 
and that it will continue to advance pari passu with human 
civilization. 

But before I proceed further with this interesting topic, let me 
pause a moment and consider to what causes we may attribute 
the state of the law in so enlightened a country as England, at 
the advanced period referred to. To what causes may we ascribe 
that strange jumble of the true and the false, of the equitable and 
the unjust, of metaphysical subtlety and right reason, of sound 
and just principles with barren technicality, which we find em- 
bedded in the strata of the common law of England. It is one of 
the logical tendencies of the human mind to trace the great social 
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facts and institutions developed by civilization to some one well 
defined and apparently sufficient cause. Intellects of the highest 
order aspire to grand and far-reaching generalizations. But it 
wiU be found by a wider survey of facts and causes, that institu- 
tions and great social changes result, in general, not from any 
one cause, but from many concurring causes, just as some mighty 
and far-flowing river is the result of many confluent streams. 
Our system of jurisprudence is no exception to this philosophy. 
The mighty and abounding river of our law has been fed and 
augmented and changed by the conflux of so many streams com- 
ing from the different fountains, that it is no easy task to point 
out the sources from which it has descended. For this very 
reason, whoever now aspires to a comprehensive view of our 
jurisprudence, must explore not only its main channel, but its 
tributary branches. As a geographer, he who should ascend the 
Mississippi river from its mouth to its source without entering 
the Ohio or Missouri, would have but an inadequate view of the 
Mississippi Valley as a whole, so the student of our judicial sys- 
tem, who confines his attention to the common law, to the neglect 
of the civil law, and the other systems of jurisprudence from 
which it has so largely borrowed its principles, must needs obtain 
a most imperfect knowledge of our legal system as a whole. 

Let us consider for a moment the causes which have affected 
the growth and development of the common law. 

These causes may be found: First In the sources of the 
common law. Second. In the feudal system. Third. In the 
philosophy of the school-men of the middle ages. Fourth. And 
more especially in the ignorance and darkness of the period in 
which the common law grew to maturity. 

What then were the sources of the common law! Were they 
Roman, or Teutonic, or both combined? These are questions 
which have given rise to much diversity of opinion and contro- 
versy. Some writers maintain that the entire basis of our system 
was the Saxon constitutions and customs, and that what we find 
in the common law, of undoubted Roman origin, flowed into it in 
later time through collateral channels. On the contrary, other 
writers of great learning and research, contend that the common 
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law is essentially of Boman origin, and that the predominant 
elements of the system came from the civil law. 

The truth, probably, lies in a mean between these extremes of 
opinion. That the Romans introduced their laws and institu- 
tions into Britain, and that these, during their long rule of near 
four centuries in the Island, took deep root in the soil, does not 
admit of serious doubt. The evidence of this historic fact, both 
intrinsic and extrinsic, is most abundant. It has been a very 
general opinion that the rude and barbarous tribes of the North, 
wherever they conquered and settled in western Europe, tram- 
pled out the institutions which the Romans had established, and 
planted their own rude usages and customs in their stead. But 
late writers of great learning and research, and especially the 
philosophic Ouizot, have abundantly shown that the opinion re- 
ferred to is not well-founded. On the contrary, it has been shown 
by most satisfactory evidence, that the rude nations of the North 
very generally adopted the Roman institutions which they found 
established upon the continent, at least, and grafted their own 
rude Gothic constitutions and customs upon them. But how was 
it in Anglo-Saxon England? 

A late writer contends, with no little ingenuity of argument, 
that the Anglo-Saxons not only did not reject and subvert the 
Roman laws and institutions which they found in Britain, but 
that in fact they adopted them, and based their own Saxon 
judicial system upon them. This author, among other argu- 
ments, contends that the Saxon tribes were, at best, but rude, 
wandering savages, with no fixed laws, customis, or institutions, 
and that they were quite incapable of devising the refined system 
of law and polity found among them at an early day in England. 
He relies, for the truth of his statement, as to the barbarous 
state of the Anglo-Saxons, upon the account given by Tacitus, of 
the Germanic tribes. Now, in the first place, it is quite evident 
that when Tacitus wrote, which was centuries before the migra- 
tion of the Saxons, the Germanic tribes were in a transition state 
of civilization, and that durii^ the time intervening before the 
invasion of Britain, they had made very considerable progress 
in arts and knowledge. There is, indeed, conclusive evidence of 
this fact. No people can build ships, however rude, and navigate 
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the sea, until they are considerably advanced in arts and knowl- 
edge. How utterly incapable would the barbarous tribes of 
North America be of ship building and sea navigation! Now, 
this the Anglo-Saxons accomplished on a pretty large scale. At 
their first invasion under Hengist and Horsa, they disembarked 
their troops from three vessels, carrying about sixteen hundred 
men, and these were soon reinforced by five thousand more men 
in seventeen ships. That there was at an early day, a large in- 
fusion of the maxims and principles of the Roman law into the 
Saxon jurisprudence, and some most remarkable coincidences in 
the institutions of the two peoples there is no reason, whatever, 
to doubt, and this makes it highly probable that the Anglo- 
Saxons, instead of rejecting altogether and subverting the Ro- 
man laws and institutions, rather, in part, at least, adopted them, 
thus intermixing their own rude customs and usages with the 
jurisprudence of the Romanized Britons. The tenacity with 
which semi-civilized races cling to their ancient usages and 
customs, renders it highly improbable that the conquering Anglo- 
Saxons abandoned their own customs to any great extent, and 
adopted in their stead the institutions of the conquered people. 

It must be evident to every student that Gothic and feudal 
elements predominated in our common law, just as the Saxon 
elements predominate in the composite language formed by rea- 
son of the fusion of the races. The true result of the mingling 
of the Roman and the Gothic jurisprudence may well be illus- 
trated by what we see in the conflux of the two great rivers 
which wash the borders of Iowa. The one bright, clear, and 
pellucid, may represent the Roman law ; the other, dark, turbid, 
and muddy, is a true emblem of the barbarous Gothic constitu- 
tions. When the two great rivers first flow together in a common 
channel, their waters refuse to mingle and they move side by 
side, the one continuing clear, the other muddy. When, how- 
ever, the waters of the two rivers become thoroughly mingled 
and intermixed, the muddy and turbid Missouri predominates 
and gives its appearance and character to the mighty river, 
formed by its confluence with the Mississippi. 

In considering the causes which gave form and character to 
the common law, it is of course impossible to leave out of view 
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the feudal system. Time will not, however, permit to me more 
than a bare reference to that extraordinary legal phenomenon 
of the Middle Ages. How deeply it affected the growth, develop- 
ment, and doctrine of English law is well known to every 
thoughtful student of our legal history. It must sufiSce here to 
say that the system was wholly abnormal. It was not founded in 
the nature of society nor in the natural order of things. On the 
contrary, it created an artificial and complex system, not only of 
land tenures, but of personal and feudal relations, and the 
feudal jurisprudence to which it gave rise, was, in the highest 
degree, refined, complex, and technical. The feudal system was 
purely military in its spirit, and polity, and as such it was hostile 
to the interests of commerce, which withered under its dark 
shadow as plants wither in the shade of a giant oak. It bound 
real estate in fetters of iron, so that it could not be made the 
basis of credit. It built up and sustained a great and turbulent 
feudal aristocracy, and reduced large masses of the common peo- 
ple to the abject condition of serfdom and villeinage. 

To such a system, the philosophy of the school-men was a 
natural ally. Indeed, one can but think that the feudists and 
school-men must have found supreme pleasure in each other's 
company. The scholastic philosophy was full of subtlety and 
metaphysical refinement. It dealt largely in abstract specula- 
tion; false analogies; logical fictions; pedantic divisions and sub- 
divisions; and in abstruse and incomprehensible enigmas and 
theorems. It was a will-o'-the-wisp philosophy, which led the 
deluded intellect into metaphysical bogs and quagmires, from 
which there was, by its own principles, no possible extrication. 
Now, during the Middle Ages, the students of this so-called phil- 
osophy came directly from the colleges and universities where it 
was universally taught, to the bar and bench of the common law. 
They brought with them the spirit of logical subtlety and meta- 
physical refinement in which they had been trained, and they 
transfused that spirit into the common law. Hence, we find the 
latter full of false analogical reasonings; absurd legal fictions; 
and nice logical distinctions where in fact no difference exists. 
The deep coloring given to the warp and woof of common law 
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logic, by the training of the school-men, must have arrested the 
attention of every student of our legal history. 

Every system of jurisprudence is, as it were, an image of the 
civilization of the period of its growth and development. It is a 
reflection, also, to a certain extent, of the character of the race 
of men to whom it belongs. And this is true whether the system 
is founded upon the traditions and customis of a people, or estab- 
lished by direct legislation. The law-giver is apt to be in accord 
with the spirit of his age, and not beyond it or above it. If, 
therefore, the laws and institutions of a people be formed in a 
dark and fabulous period — in the early dawn of their tribal 
existence — they will bear the unmistakable impress of such a 
period. If their growth and development belong to a period of 
twilight and semi-civilization — to a medieval time of transition 
and formation — they will exhibit the lights and shadows, the 
good and evil, the humanity and barbarism, the chivalry and 
grossness, of such a period. If on the contrary, the law and 
polity of a people have their growth in the broad full light of 
advanced civilization — in an age of commerce, humanity, and 
progress — they will be distinguished by enlightened justice, hu- 
manity, and mercy. This truth is forcibly illustrated by the two 
great systems of law which today form the basis of jurisprudence 
in the Christian world ; namely, the civil, and the comimon laws. 
The civil law, as it has come down to us, was digested and mould- 
ed into form and consistence, by able and learned jurists, in an 
enlightened age, and among a people remarkable for sound prac- 
tical sense and civil wisdom. It is, therefore, a system instinct 
with the very spirit of equity and universal justice. Its maxims, 
says a learned author, **are marked with great mildness, mercy, 
and humanity. It acknowledges a general law, based upon prin- 
ciples common to all mankind; principles which are the sources 
of all law, being broad, enlightened, elastic, and eminently adapt- 
ed for universal empire. ' ' 

Whether the encomium thus bestowed upon the Roman law be 
strictly true or not, it can not be doubted that if every monument 
and vestige of ancient civilization and literature had been de- 
stroyed by the inundation of the northern nations, except alone 
the Institutes, the Pandects and the Code — the corpus juris 
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civilis — we should, hence, with moral certainty, infer the former 
existence of a great, powerful, and enlightened people, just as 
we do infer with certainty from the remains of the mound build- 
ers, the existence of a pre-historic civilization in North America. 

The common law, on the contrary, grew in that twilight of 
human reason which fell with a fitful and glimmering splendor 
upon medieval Europe. All semi-civilized periods, which inter- 
vene between the utter darkness of fabled time and the dawned 
splendor of true history, present themselves to our contemplation 
under the same general aspects. Whether we view these transi- 
tion periods as portrayed in the "pictured page" of Homer, or 
as reflected by the stern and rugged grandeur of the Jewish law, 
or as exhibited in the chronicled phenomena of Feudal Europe, 
we behold the same partial eclipse of human reason, the same 
incongruous mixture of good and evil, the same chaotic conflict 
of human passions, of light and darkness, of humanity and even 
chivalry, with cruelty and baseness ; of ignorance and error, with 
dawning human reason. Now we have a gleam of almost preter- 
natural ligjit — now utter darkness. In this man we see heroic 
sentiments and tender humanity; in that, beastly passions and 
atrocious cruelty; in one, coarseness and brutality of manners; 
in another, the loftiest chivalry and courtesy. And not unfre- 
quently combined in the same character we find heroic self- 
denial, and utter baseness. There were intellectual giants in the 
middle ages, but they remind us of the one-eyed giants of myth- 
ical Greece. Their cyclopean strength was exerted without well 
directed skill or comprehensive vision. History exhibits to us, 
at intervals during that semi-civilized period, the spectacle of 
some rarely gifted individual, some Faustus or Friar Bacon 
rising aloft over the surrounding darkness, and like a baleful 
meteor, **that with fear of change perplexes monarchs," shed- 
ding a dubious and transient light upon the dismal scene. 

Thus, as an eclipse obscures the face of the sun, did the deep 
gloom that fell upon European civilization during the Middle 
Ages, darken and deform what otherwise might have been the 
fair and radiant face of the common law. When, indeed, it 
emerged from the darkness and tempests of medieval time, its 
countenance wore the very aspect of that stormy period ; it was 
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blackened and disfigured like that of a veteran warrior coming 
out of a hard fought battle. In the language of Milton, its face 

"Deep scars of thunder had intrenched." 

The noblest institutions of the Middle Ages bore striking evi- 
dence of the darkened vision of the men by whom they were 
formed, and of the imperfect and dubious light in which they 
viewed all moral and political questions. Magna Charta was 
doubtless a glorious thing, and the iron barons of Runnymede 
were not unworthy of the wreath of immortal renown which 
history has placed upon their brows. But listen ! Nullus liber 
homo — **No free man shall be taken, or imprisoned, or dis- 
seized of his freehold, or liberties, or free customs, or be out- 
lawed, or exiled, or in any otherwise destroyed ; nor will we pass 
upon him, nor condemn him, but by the lawful judgment of his 
peers and by the law of the land ; we will sell to no man ; we will 
not deny or defer to any man, either justice or right." 

Glorious, ever memorable words ! words which shall go echoing 
and reverberating down the ages, from generation to generation, 
to **the last syllable of recorded time". But, ''nullify liber 
homo," no free man — these words were intended to exclude, and 
did in fact exclude, one entire half of the English people from 
the protection of the law. Mr. Creasy in his work on the British 
Constitution, while vindicating Magna Charta from the imputa- 
tion of being a mere guaranty of the rights of the feudal aris- 
tocracy, states that England, in the time of King John, contained 
about two millions of inhabitants ; and that of these, one million 
were in a state of abject slavery ; and he is compelled to admit 
that about one-half of the English people were excluded from 
protection by the terms of the charter. It is evident, therefore, 
that the great charter was written by twilight, and that a vast 
distance intervenes between Runnymede and Bunker Hill — 
between Magna Charta and the Declaration of Independence. 

The common law, with much that was wise, excellent, and ven- 
erable in its constitution, carried in its bosom many fatal vices. 
It was an inelastic system, and therefore the process of its ref- 
ormation was slow and tedious. The dawn of law reform came 
with the reawakening of the human mind after the long sleep 
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of the Dark Ages, but it took many centuries to bring the glory 
and splendor of the perfect day. There were deep-seated causes 
of the slow progress of law emendation in England. When any 
system of law is delivered to a people, under what they regard 
as divine sanctions, it of course remains fixed and stationary for 
ages, for it is considered by the people receiving it as perfect. 
What reformer will presume to touch with the profane hand of 
innovation, that which has emanated from supreme wisdom? 
Such was the Mosaic law in the estimation of the Jewish people. 
Now, the common law, though not thus received by the English, 
was, nevertheless, something almost sacred in their eyes. It 
came down to them from remote antiquity. Its origin was lost 
in the mists of fabulous time, and no people ever cherished a 
profounder respect than did the English, for institutions re- 
vealed to them under the venerable aspect of antiquity. The 
system had much to endear it to the hearts of Ei^lishmen. Upon 
the whole it was favorable to personal liberty, and it gave them 
the rights of habeas corpus and trial by jury. They could not 
but see and realize that they were a free people, while their 
neighbors across the channel were enslaved. Again, England 
had been ruled in all ages by privileged classes, and privileged 
classes always tremble at the prospect of innovation, which is a 
standing menace to their own privileges. Privileged classes can 
hardly be expected to join willingly in destroying their own 
idols. Moreover, we know the power of time, traditional preju- 
dice, and a sense of conventional obligation, in giving the sanction 
of right to the greatest wrongs, and in hallowing in the popular 
mind the most unholy things. We have seen a memorable illus- 
tration of this truth in the system of slavery in our own day. 

But the day of reform dawned upon the English-speaking race 
a hundred years ago. The stamp act did the business. The 
American Revolution broke the idols of our race. Revolutions 
are indeed great iconoclasts, as witness both the American and 
French Revolutions. The former broke the fetters of traditional 
prejudice which had so long held dominion over the Anglo-Saxon 
mind. It swept away a vast mass of ancient abuses and special 
privileges, and expunged from the American mind aU undue 
veneration for antiquity. It put an end to all privileged classes 
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in America, and abated that immortal fear of innovation which 
always stands like a spectre in the way of privileged classes. In 
fact it g^ave independence to our thoughts as well as our coun- 
try. Primogeniture, forfeiture of goods and lands for crime, 
corruption of blood, the biU of attainder, distress for rent, the 
bloody criminal code, the merger of the wife, the disemboweling 
of traitors, the union of church and state, tithes, heresy, tech- 
nical and fictitious procedure, and how many more moss-covered 
things of the kind have been swept away in consequence of that 
Revolution, the echoes of which are still heard in the Anglo- 
Saxon world. Traitors, instead of being disemboweled, came now 
to be considered a most respectable class, and the law ordained 
that, when necessary, they should be hung by the neck with order 
and decency, like other Christians. Nor can it be doubted that 
the great wave of law reform that struck our shores with such 
irresistible force, was, by a natural reaction, rolled back upon the 
mother country. England owes law reform, in a great measure, 
to the example of her rebellious daughter on this side of the 
waves. Washington, not Brougham, was the great law reformer. 
And I do not hesitate to say that in the collected wisdom of the 
Code of Iowa, we have one of the grand results of the American 
Revolution. 

But if England was too conservative, is there not danger that 
we may become too radical ? The danger to our institutions lies 
in this direction. It is the tendency of all great revolutionary 
movements to carry popular privileges beyond the limits pre- 
scribed by the wisdom of those who put them in motion. Neither 
Hampden nor Mirabeau foresaw, or intended, the murder of their 
kings and the subversion of monarchy. Institutions are like nat- 
ural bodies; you give them an impulse intended to carry them 
in a certain direction to a certain point, but you find that their 
own momentum takes them far beyond the intended limit. So 
the authors of revolution who apply to human rights a vast im- 
pulsive force, find that the momentum which they thus com- 
municate, carries popular privileges far beyond any limits which 
they could have foreseen or desired. 

I am led to this reflection in consideration of a fact most inter- 
esting to us as lawyers, from which it is clear that radical tenden- 
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cies have, in one particular at least, carried us too far, and in a 
wrong direction. I refer to the popular election of our State 
Judges for a short term of office. Our ancestors were, in my 
judgment, wiser than we, in this regard ; for we have adopted a 
policy which tends at least to impair the independence of the 
judiciary. England once had a dependent judiciary, and her 
then history exhibits to the world the shameful spectacle of 
judges cringing in the presence of royal power, and crawling in 
their own slime to the foot-stool of executive usurpation! So 
long as English judges were dependent upon the crown, they 
were subservient to the crown, and so long were the streams of 
justice flowing from such a source, impure. Perhaps, however, 
it will be said that the parallel will not hold good, since we have 
no king in America — no king in America ? This I emphatically 
deny! We have a king in America — a many-headed king — 
King Public Opinion ; a great, powerful, and absolute monarch ; 
for there is no limitation to his prerogatives ! His power is not 
even limited like that of the Czar of Russia — a despotism tem- 
pered by assassination ! This great king of ours sits exalted like 
Satan in Paradise Lost — 

' ' High on a throne of royal state, which far 
Outshone the wealth of Ormus and of Ind, 
Or where the gorgeous East, with richest hand, 
Showers on her kings barbaric, pearl and gold." 

Like all despotic rulers, our king often abuses his power; he 
is sometimes a capricious tyrant ; and not unf requently he rages 
like a very Moloch for the blood of some victim to be immolated 
upon the altar of his implacable wrath. He loves the sweet in- 
cense of flattery and lends willing attention to the unnumbered 
sycophants who pour their loathsome adulation into his ears. 
They extol his infallible wisdom; they appeal to his judgments 
as their sole standard of right and wrong, truth and justice; 
they invoke his indignation against aU whose opinions happen 
not to coincide with their own unerring orthodoxy. Some of 
these idol worshippers have been heard to affirm that the voice 
of their great king is the voice of Qod ; and instead of rebuking 
his flatterers for their blasphemous adulation, as did the semi- 
barbarous Canute of old. Our more civilized monarch smiles be- 
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nignantly upon them, and often raises them to the highest sta- 
tions. Shall we subject the judges of the land to the capricious 
will of this sometimes unenlightened, and often arbitrary king? 

Let it not be said that I am wanting in a proper respect for 
public opinion. Not so; I regard a proper respect for public 
opinion — that ** decent respect to the opinions of mankind", 
which our ancestors avowed in the Declaration of Independence 
— as in the highest degree commendable. But in my judgment 
he who is the mere slave of public opinion, and who has no higher 
standard of right and wrong than the uttered voice of the multi- 
tude, is — well, to say no worse, — a very poor creature. 

But the fundamental objection to an elective judiciary is, that 
the people have no right to be represented in a judicial pro- 
ceeding. Public opinion has no right to be heard in a court of 
justice. The very idea of representation in a judicial proceeding 
is an odious and false idea. On the contrary, if all the people in 
America should demand judgment against the humblest indi- 
vidual, yet if right and justice were with the individual, a court 
of justice should, in disregard of universal opinion, give judg- 
ment in his favor. In this respect there is a fundamental differ- 
ence between legislative and judicial functions. The people of 
right ought to be represented in the making of laws, but not in 
their administration by the courts. The legislator enacts a gen- 
eral law, the burdens and obligations of which fall alike upon his 
friends and foes, and in this we have a sufficient guaranty that 
the legislator will not pass oppressive laws. But the judge pro- 
nounces sentence in a particular case between individuals or be- 
tween the government and individuals, and he may, therefore, 
if he will, give judgment in favor of the party who controls the 
greater power or commands the greater number of votes. At 
all events, a judge is exposed to this temptation, and what is most 
unfortunate, both to him and the public, is that he is liable to 
suspicion by reason of the existence of a known temptation even 
when his rectitude is clear. 

Thus we see that the law is a progressive science. It is a 
growth, not a creation — a development, not an invention. It 
** grows with growth and strengthens with the strength" of hu- 
man civilization. The development of the law, like the evolution 
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of material things, is from the simple to the complex; from the 
homogeneous to the heterogeneous. Law is coeval with society. 
It begins with associated man. A solitary man on a desert island 
would have no law but that of simple nature. Bring him into 
association with other men and law begins. 

In the Indian tribe I doubt not law exists in its most simple 
form. It consists of a few simple customs and usages, handed 
down to them by tradition from their ancestors. In its origin 
and in its authority over the minds of the tribe it is analogous to 
our common law. But turn from the wigwam to the palace — 
from the Indian village to the great commercial city — what a 
change ! How wonderful the transition ! What a leap have we 
taken over the ages ! The city is an epitome of human civiliza- 
tion. Within its narrow limits we find displayed the inventions, 
arts, sciences, improvements, industries, of all past ages. The 
city awakens with the coming day; behold the movement of its 
multiform industries ! You can almost hear the throbbings of its 
mighty heart! Listen to the multitudinous din and roar of its 
confused and bustling activities. Witness the wild strivings of 
man with man, the various passions, the conflicting interests at 
work in this busy, stirring, animated little world. What is it 
that brings order to this apparent chaos — harmony out of this 
wild discord of human contentions ? It is law. Law everywhere 
— on the land and on the water — in the street and in the work- 
shop — at the counter of the merchant — at the desk of the 
underwriter — by the furnace and the forge of the mechanic 
and the manufacturer. Law speeds along with the flying loco- 
motive — it goes forth with the stalwart ship to tempt the angry 
seas — it stays the uplifted hand of violence. The transactions 
of these busy men for a single day are as numberless as the sands 
upon the sea shore, yet the law has a rule and a principle, if need 
be applicable to each and every of these transactions. The law 
sits in judgment upon all arts, all sciences, all inventions, all 
professions, all crimes, all industries — in a word, upon all hu- 
man relations, pursuits, and transactions. There could be no 
civilization without law, and very little law without civilization. 
They move forward, side by side and hand in hand, growing and 
expanding together, and reciprocally contributing to each other's 
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development. And what a marvelous and wondrous scene of 
human activity, progress, and improvement is this over which 
the law presides in our day. 

It transcends in grandeur and magnificence, the wildest dreuns 
of the poet-philosopher of Greece. It was but dimly prefigured 
in the vast mind of Bacon. He, indeed, with almost prophetic 
vision, saw from the summit of the lofty mount on which he stood, 
in faint and shadowy outline, the coming glories of this promised 
land; this wonder-working world in the midst of which we are. 

It is evident, therefore, that to be thoroughly equipped, a 
lawyer,, in our day, ought to have at command a vast range of 
varied and exact knowledge. Not only should he know the rule 
and principle of law to be expounded and enforced, but he should 
also possess a competent knowledge of the subject matter to 
which the law is to be applied. He is but half armed for the 
conflict who, knowing the law, is nevertheless ignorant of the 
vast variety of subjects falling within the scope of its applica- 
tion. Such a lawyer may be compared to a general who, though 
thoroughly versed in the tactics of the battlefield, is ignorant of 
the topography of the country before him, and of the numbers, 
strength, and dispositions of his adversary. Now, considering 
the infinite variety of transactions to which the law is to be ap- 
plied in our time, it is evident that legal investigations must take 
a range wide enough to embrace very nearly the whole circle of 
human knowledge. Since, however, the cyclopedia of human 
knowledge is so vast that the busy lawyer may not hope to com- 
pass it, and since the attempt to attain universal knowledge is 
apt to end in universal smattering, it becomes of the utmost im- 
portance to make a judicious selection of our studies. In my 
opinion the branches of knowledge next in importance to the law 
itself, are mental and physical science. The lawyer must deal 
largely with the mind and body of man, and how shall he do this 
successfully without a competent knowledge of the structure and 
laws of man's mind and body? How shall he solve, or attempt 
to solve, vexed questions of disease and wounds, and their proper 
treatment ; questions of life, and health, and death ; of sanity and 
insanity ; without a competent knowledge of mental and medical 
science ? Questions of this kind necessarily arise in cases of mal- 
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practice ; of life insurance ; of homicide, and many other crimes ; 
and of bodily injuries in a thousand different forms. 

The importance of a knowledge of the physical sciences can 
not, in my judgment, be over estimated, since the very civilization 
with reference to which the law is, in our time, to be expounded 
and applied, is to a large extent the outgrowth of the progress 
of physical science. The grand and distinguishing features of 
our civilization are the results of that dominion over nature 
which physical science has given to man. The discovery of na- 
ture 's laws, and the application of that knowledge to inventions 
and improvements without number, for purposes both useful and 
ornamental to man, are among the grandest achievements of the 
human intellect. If the vast steamship, capable of taking on 
board a whole navy of ancient galleys, goes forth **like a thing 
of life", to the very ends of the earth — if cities are illuminated 
as with the touch of the necromancer — if giant mountains are 
pierced through and through, or cleft asunder — if ocean is 
joined in marriage to ocean, and sea to sea, by the cunning hand 
of man — if vast continents are crossed in the flying car in less 
time than Caesar, with all the appliances of the ancient world 
at his command, could have made the paltry journey from Rome 
to New Carthage — if mortal men, standing on the margin of 
opposite continents and separated by three thousand miles of 
water, talk familiarly with each other of business and pleasure, 
of life and health and death — if these, and numberless other 
marvels of the kind, are presented to the wondering eyes of finite 
man, he may attribute the extraordinary fact to the progress of 
physical science. Innumerable questions must necessarily arise 
in the lawyer's experience, requiring for their solution a com- 
petent knowledge of machinery, and of the principles of mechan- 
ics ; of house, bridge, and railroad building ; of photography and 
telegraphy; of steam and water power; of civil engineering — 
in a word, of a thousand arts, processes, and appliances, which 
even to name would require a volume. 

But are we to consider the more practical advantages which 
gentlemen of a learned profession may derive from the cultiva- 
tion of science? Are we to gaze at the sun and, forgetting the 
mighty law by which he holds in his giant grasp the vast orbs 
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that circle around him, talk merely of the heat and light that he 
imparts to our poor bodies ? Were it not something of a reproach 
to any gentleman and scholar to be ignorant of the sublime law 
and order of the material universe, even if the knowledge of 
physical science could be turned to no practical account what- 
ever? To me, I confess, it has always seemed that the special 
studies of our profession are barren of results and "poor as 
winter" in comparison with the labors and achievements of the 
great interpreters of material and physical nature. It has ever 
appeared to me that our greatest lawyers, with their crude human 
institutes and codes, stand in the presence of the great high 
priests of natural science — the Newtons and Keplers and Gali- 
leos — like beggars dressed in very rags in the presence of some 
gorgeously arrayed prince and conqueror. 

The study of nature is, in my opinion, above all other intel- 
lectual pursuits, calculated to expand, elevate, and invigorate the 
faculties of man. What are the books we read to the illuminated 
and illuminating volume of nature? What are the codes and 
systems which we are called upon to interpret and expound to 
the grand laws instituted by infinite intelligence for the regula- 
tion of the universe? In one word, what are the works of man 
to the works of God ? Nor, in my judgment, does the contempla- 
tion of the physical aspects and laws of nature aflfect less power- 
fully the imagination than the reason and understanding of the 
student. 

The order of nature is indeed full of the divine spirit of poetry. 
Compare, for sublimity of conception, the divine Dante with the 
*' starry Galileo" — compare the flight of Milton with that of 
Newton — compare what Byron somewhat irrevelantly calls the 
**very fine supernatural machinery" of the epic poem with the 
stupendous mechanism of the solar and sidereal heavens ! No — 
not the wild and weird picture fancies of the happy and spell- 
bound dreamer — nor the gorgeous illusions of oriental fable — 
not poet's inspiration nor prophet's vision — not Milton's swell- 
ing symphony nor **rapt Isaiah's wild seraphic fire" — not any 
nor all of these can fill the soul of a thoughtful man with such 
visions of beauty and grandeur as pass daily and nightly in 
panoramic view before the wondering eyes of the student of 
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nature. For myself, when I sometimes turn aside from my ap- 
propriate studies to gaze through the eyes of science at the won- 
ders of creation, I stand mute and as it were awe struck as if in 
the presence of the Invisible — the All-seeing — the Omnipres- 
ent! What student of nature has not, at some moment, when 
under the spell of these sublime contemplations, found upon his 
involuntary lips the solemn and affecting anthem of the author 
of the Seasons : 

''These, as they change. Almighty Father, these 
Are but the varied God; the rolling year 
Is full of thee I" 

When, indeed, we remember that the law in our day is to be 
administered with reference to the arts and sciences; the wide- 
spreading commerce ; the infinitely diversified industries of such 
an age as this; and when we reflect that we have a somewhat 
conflicting system of law and equity, and a dual system of gov- 
ernment with divided sovereignties and jurisdi(?tions, all of which 
must be deeply and thoroughly studied, we are ready to affirm, 
in the language of Bacon, that the American lawyer **hath a 
hard task'\ A hard, indeed, but not an impossible, task ! True, 
it is that the circle of human knowledge, like the visible horizon, 
expands around us as we advance, and that its circumference 
seems greatest from the highest elevations. When, indeed, we 
take a survey of the vast field before us ; when we see as we go 
forward, 

''Hills peep o'er hills and Alps on Alps arise," 

our hearts sink within us, and we sometimes feel like giving up 
all effort in despair. But let us not be discouraged. It is amazing 
to consider what one man may accomplish within the brief space 
of a single human life, by steady, well directed, and persevering 
effort. At all events, it is well to have, always, some high aim 
or useful purpose before us. It is not, of course, certain, that he 
who aims high will always hit his mark, but it is quite certain 
that he who aims low will not bring down the game from the top 
of the tree. **The attempt, and not the deed, confounds us" in 
wrong-doing, but not in well-doing. On the contrary, our in- 
tellectual, like our moral, nature is strengthened and elevated 
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by earnest effort in a good cause, though ever so unsuccessful; 
for the result is culture, and culture is more important to our 
moral and intellectual well-being, than mere knowledge or at- 
tainment. Let us, therefore, not abate our efforts; they will 
bring with them their own compensation, even if we fail in the 
attainment of our ultimate aim and purpose. Let us not falter 
by the way, but go forward manfully, and do our whole duty 
to ourselves, to our calling, and to society, remembering, if we 
find great obstacles in our way, that in proportion to the diffi- 
culty, is the glory of every human achievement. 

Third Annual Proceedings Iowa State Bar Association, 1876: 7. 
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The Relation Which the Law and its Administration 
Sustain to General Literature. 

Mr, President and Members of the Iowa State Bar Association: 

The law, it is well said, is a jealoiis mistress — that is, a 
mistress that debars homage to any other. We may, in view of 
the limited powers we possess, accept this as true, and yet it does 
not exclude those powerful auxiliaries which may be called to the 
aid of every profession, and which are found in the field of 
general literature. 

Should we trace the history of the law itself, of legislative 
enactments and judicial decisions, we should find them to possess 
a degree of perfection in most respects corresponding to the 
general state of mental culture and literary knowledge. 

Should the means of education be found easy, the people 
emulous of learning, literary efforts appreciated and patronized, 
the state will be found to flourish, the laws just and wise, its 
legal proceedings and the adjudications of its tribunals char- 
acterized by the same high qualities. On the contrary, should 
institutions of learning cease to be fostered, general literature 
and intellectual culture neglected, the state will fall into decay, 
every pillar share in the deterioration ; its laws, those rules pre- 
scribed by its supreme power, and the adjudications of its courts, 
will share in the general decline. 

This is true, not only as respects the law, but of every other 
profession or science. On them, as well as on the law, the light 
of literature sheds a radiance which must inevitably conduce to 
greater perfection. 

In fine, the condition of the sciences and professions will, on 
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investigation, be found to comparatively accord with the state of 
literature and intellectual culture prevailing. 

To verify these remarks, it is only necessary to run back to a 
comparatively recent period. Who, in this day of general dif- 
fusion of knowledge, when every village is a seat of learning, 
and every community teems with the rich productions of authors 
and editors — newspapers, magazines, periodicals, and books in- 
numerable — would think of trying the litigated rights involved 
in a cause by wager of battle, with the parties pitted as com- 
batants, and ofttimes supported by their respective counsel as 
seconds ? 

And yet it was not until the present century — so late as the 
year 1818 — that wager or trial by battle and appeals of murder, 
in which the same kind of combat took place, was abolished, by 
statute, 59 George III, when that monarch was in the sixth year 
of that mental aberration which preceded his death. 

But, while this mode of trial remained unabolished, until the 
period above stated, the last trial by battle that was actually 
waged, according to Blackstone, in the Court of Common Pleas 
at Westminster, was that of Lowe & Kymer vs. Paramour, re- 
ported in third Dyer, occurring in the time of Elizabeth, A. D., 
1571, and thirty-two years before the close of the reign of that 
accomplished and illustrious princess. 

In the report of that trial we find the following description, 
which, on account of its curious and illustrative character, I here 
reproduce: **And Paramour chose the trial by battle, and his 
champion was one George Thome, and the defendants e contra, 
and their champion was one Henry Nailor, a master of defense. 
And the court awarded the battle; and the champions were by 
main prize, and sworn to perform the battle at Tothill, in West- 
minster, on Monday next after the morrow of Trinity, which 
was the first day after the utas of the term, and the same day 
given to the parties ; at which day and place a list was made in 
an even and level place of ground, set out square, fifty feet on 
each side, due east, west, north, and south; and a place or seat 
for the judges of the bench was made without and above the lists, 
and covered with the furniture of the same bench in West- 
minster Hall, and a bar made there for the sergeants-at-law. 
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And about the tenth hour of the same day, three judges of the 
bench. Dyer, Weston, and Harper, Welch being absent on ac- 
count of sickness, repaired to the place in their robes of scarlet, 
with the appurtenances and coifs ; and the sergeants also. And 
then public proclamation being three times made with an yes, 
the demandants first were solemnly called, and did not come. 
After which -the mainpenors of the champions were called to 
produce the champions of the demandants first, who came into 
the place appareled in red sandals, in armor of leather, bare 
legged from the knee downward, and bare headed, and bare 
arms to the elbow, being brought in by the hand of a knight, 
namely. Sir Jerome Bowes, who carried a red baston of an ell 
long, tipped, and horn, and a yeoman carrying a larger of double 
leather ; and they were brought in on the north side of the lists, 
and went about the side of the lists until tl\e midst of the lists, 
and then came toward the bar before the justices with their 
solemn congies; and there was he made to stand at the south 
side of the place, being the right side of the court; and after 
that the other champion was brought in like manner at the 
south side of the lists, with like congies, by the hand of Sir 
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Henry Cheeny, knight, and was set on the north side of the bar, 
and two sergeants, being of counsel of each party, in the midst, 
between them; this done, the demandant was solemnly called 
again, and appeared not, but made default, upon which default, 
Barham, sergeant for the tenant, prayed the court to record the 
non-suit, which was done." 

A strange mode of procedure, we should say. I know of but 
one class of contests in which, from the contradictory statements 
involved, this mode of trial would have the semblance of pro- 
priety; and that is between some of the post-traders, crooked 
whiskey men, and their accusers. And if, in some of these in- 
stances, the combat should result like that between the Kilkenny 
cats, it would be highly desirable. 

The fact that this mode of trial was comparatively frequent 
during the reigns of Elizabeth's predecessors — the five years of 
Bloody Mary's in which literature languished in that religious 
zeal which put more than three hundred persons to the stake and 
fagot ; and that of their bestial and perfidious father, Henry the 



144 lOWlL STATE BAB ASSOCIATION 

VIII — and the further fact that during the greater portion of 
Elizabeth's reign and those of her successors, under whose more 
enlightened sway letters began to be revived and literature to be 
fostered, this barbarous mode of trial was, in fact, no longer 
practiced, though remaining unabolished until the statute of 
George III, before alluded to, illustrates the considerations I am 
endeavoring to present. 

One of the most serious obstacles in the administration of 
justice, has existed in that superstition which is incident to a 
people not thoroughly enlightened. 

Superstition is but the outgrowth, indeed, it may well be said 
to be the natural offspring of ignorance. And it is only by the 
force of knowledge universally disseminated ; by the cultivation 
of those literary tastes which lead to wide investigation, deep 
thought, and generjil intelligence, that superstition can be dis- 
lodged from the human mind. It is as incident to it as natural 
depravity is by the orthodox supposed to be to the heart. No 
instance better or more forcibly illustrates this, and that the 
laws of a people are in a sense a reflex of their intellectual 
condition, than the proceedings which have been had against re- 
puted witches, and which in the language of Mr. Forsyth in his 
History of Lawyers, ** forms one of the most melancholy chapters 
in the annals of human credulity and folly." 

Looking back from this enlightened period, it scarcely seems 
credible that in Great Britain and this country, within the last 
century and a half, women charged with witchcraft should be 
drowned as witches by the populace, in the test they applied of 
throwing them into a pond to see if they could swim — an ordeal 
certain to be fatal to the subject, for if the woman could swim, 
or was able to rescue herself, she was certain to be set down as a 
witch, while drowning was, of course, her only other alternative 
— but when we are told that these unfortunate victims of super- 
stition, sometimes combined with malice, were actually tried, con- 
victed, sentenced, and executed as witches, by the legfil tribunals, 
it seems impossible of belief. But, the fact, unfortunately, is too 
well authenticated to admit of doubt. Instances of these ju- 
dicial murders are but too numerous; and constitute a blot so 
foul, that no lapse of time can ever efface it from the judicial 
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escutcheon. Mr. Fors3rth, in the work hereinbefore alluded to, 
speaking of the subject, says: ''The life of no old woman in the 
villages of England or Holland (and he might have added in the 
New England vicinity of Boston and Salem, during the Cotton 
Mather period) was safe until the beginning of the last century, 
if any of her neighbors quarreled with her, and chose to gratify 
their malice by calling her a witch; for, independently of the 
summary process of throwing her into the pond, to which the 
common people imagined they had a right to resort, until 1712, 
when Chief Justice Parker, afterward Lord Macclesfield, an- 
nounced from the bench, that if any person died in consequence 
of such ill usage, all concerned would be guilty of murder — 
our courts of justice were converted into charnel houses for the 
destruction of these miserable victims of ignorance and super- 
stition." 

The evidence sometimes admitted on these trials, and held suf- 
ficient to establish the charge, is quite in keeping with the char- 
acter of the proceeding-; shows how much the administration of 
justice was characterized by the ignorance and superstition of the 
times, and illustrates the advance that, under the light shed upon 
it from the field of general literature, the law and its adminis- 
tration has made from those times to the present. On the trial 
of the Essex witches, reported in State Trials, Vol. IV, the fol- 
lowing is the testimony given by Sir Thomas Bowes, knight, 
(who by the way seems to have been the same person, or a person 
of the same name, who ushered in one of the champions in the 
wager of battle case of Lowe & Kymer vs. Paramour, before al- 
luded to) : 

**That a very honest man of Maintree, whom he knew would 
not speak an untruth, affirmed unto him, that very early one 
morning as he passed by the said Anne West's door, about four 
o'clock, it being a moonlight night, and perceiving her door to 
be open so early in the morning, looked into the house, and 
presently there came three or four little things in the shape of 
black rabbits, leaping and skipping about him, who, having a 
good stick in his hand, struck at them, thinking to kill them, but 
could not." 

On testimony of this character, certainly insufficient enough if 

10 



146 IOWA STATE BAB ASSOCIATION 

primary, but rendered more ridiculous by the fact that at best 
it was but hearsay evidence, these unfortunate persons were fre- 
quently convicted and executed. 

The judicial sanction thujs given to these murders, is sufficient 
to at once disgust and horrify, and to cause us to heartily con- 
gratulate ourselves that our lives have been cast upon a different 
and more favored period — a period in which the intellectual 
rays thrown in every direction from the vast field, not only of our 
own, but the world's, literature, and permeating every condition, 
profession, station, and dignity, has tended, and still tends, not 
only to arouse the intelligence, to vivify the intellect, broaden 
the mind, and deepen its thought, but to arouse the sympathies, 
and soften the hearts, of men. 

Many other facts might be cited to show what an advance has 
been made in the law and its administration, and to show that 
this advance has been in unison with, influenced, and in a meas- 
ure produced by, the general progress of literature. I will, how- 
ever, refer to but one or two more. 

It seems hardly to be believed that until within a compara- 
tively recent period, the accused, in a criminal prosecution for 
treason or felony, was, in EngUmd, denied the right of counsel, 
or to be confronted with the witnesses against him, unless upon 
some point of law which the court should, in advance, decide to 
have argued. Upon the trial of the Duke of Norfolk indicted 
for high treason, in the reign of Elizabeth, reported in Vol. I, 
State Trials, he made an appeal for counsel which would have 
touched hearts less stubborn than those of his judges. He based 
his request on the ground of surprise, want of time for prepara- 
tion, and want of knowledge as to what statute he had violated. 
He said to the judgies before whom he was arraigned: **I have 
had very short warning to provide to answer so great a matter. 
I have not had fourteen hours in all, both day and night, and 
now I neither hear the same statute alleged, and yet I am put at 
once to the whole herd of laws, not knowing which particularly 
to answer to. The indictment containeth sundry points and 
matters to touch me by circumstance, and so to draw me into the 
matter of treason which are not treasons themselves; therefore, 
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with reverence and submission, I am led to think I may have 
counsel/' But counsel was denied him by the chief justice. 

So in the case of Sir Henry Vane, indicted for high treason in 
1662, reported in Vol. VI, State Trials, he earnestly prayed to 
have counsel assigned him. But his request was denied. The 
same was the case of Algernon Sidney for high treason ; and not 
until 1695, by statute, 7 William III, was a practice so cruel 
and abhorrent to every principle of justice abolished ; and even 
this change extended only to cases of high treason. The same 
rule continued in the case of felonies down to quite a recent 
period — until it was abolished by 6 and 7, William IV, which 
provided that all persons tried for felony should be admitted to 
make their defense by counsel or attorney. 

But not only were the prisoners denied counsel, but, as before 
stated, the right to be confronted by the witnesses against them, 
and an opportunity of sifting the truth of their statements by a 
cross-examination. Thus, on the trial of the Duke of Norfolk, 
before alluded to, he prayed that the Bishop of Ross whose ex 
parte evidence was about to be read against him, might be 
brought before him. 

In speaking of the facts appearing in the evidence against him, 
he said: *'A11 these prove not that I dealt in the matter of the 
marriage with the Scottish Queen in respect of her claim to the 
crown of England. If the Bishop of Boss, or any other, can say 
otherwise, let them be brought before me, face to face. I have 
so often desired it, but could not obtain it.'' But his touching 
appeal was in vain. 

So on the trial of Sir Walter Raleigh, on a like charge, when 
the ex parte evidence of Lord Cobham had been read against 
him, he said: **The proof of the common law is by witness and 
jury; let Cobham be here; let him speak it. Call my accuser 
before my face, and I have done. I beseech you, my lords, let 
Cobham be sent for; charge him upon his soul, upon his alle- 
giance to the king; if he affirm it, I am^ilty." 

These instances are simply shocking, a disgrace not only to the 
law but to human nature itself, and even at this day must cause 
a shudder at the cold-blooded manner in which the criminal 
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laws were executed, and the obdurate, flinty hearts that could 
resist such piteous appeals for justice. 

My effort in what has been said has been to show the relation 
or dependency existing between the state of general literature 
and the law and its administration. To show that if we found 
the former in a low or crude condition, we might invariably ex- 
pect to find the latter in a corresponding one. 

In fine, that perfection in the law and its administration can 
only be expected in a highly intelligent condition on the part of 
the state. 

Now, if this be true of the state and profession as a whole, it 
must be true as to each individual or component part. And this 
brings me to the point in this discourse which I most desire to 
impress; that professional greatness in the individual lawyer 
must embrace not only a thorougji knowledge of the law, but an 
intelligence extending into the varied field of general literature. 
The charms and powers of the jealous mistress will not only not 
be detracted from, but enhanced by this. 

Who of us would think of preparing a son to follow the law 
as a profession upon the mere rudiments of education f I know 
there are occasional fossils, narrow-gauged men who think a 
common school education, a knowledge of reading, writing, and 
arithmetic, is a sufScient basis for any pursuit. And I doubt not 
there are among us, today, some who have arisen to professional 
eminence on this basis ; but I appeal to them if their deficiency 
in a thorough education has not constituted an impediment in 
their career; if they have not at times realized that it would have 
been greatly accelerated and made more complete by higher edu- 
cational accomplishments and discipline. If, in short, the force 
of natural talent alone has not enabled them to rise in spite of 
obstacles, and to achieve result which would have been rendered 
less difficult with the advantages referred to. 

I take it that a young, man disciplined in the schools, with a 
mind stored with various knowledge, the result of reading and 
study, starts upon any profession, especially of the law, with a 
better capital than one not possessing this discipline and knowl- 
edge — a capital that he may always draw upon ; a resource that 
never becomes exhausted, from which he may draw continued in- 
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spiration, and by which the most difficult professional efforts will 
be facilitated. 

With such advantages the young practitioner will certainly be 
enabled to acquire standing and strength in the profession much 
sooner than one starting in without them. 

Now, if this be true of one just entering the profession — of 
the young practitioner — it is true of the one already there ; of 
the old one. If in the former it is a source of strength, it can be 
none the less so in the latter. 

To him then who never had the advantages of early culture, 
general reading, let him make amends by present and future ef- 
forts. To him more fortunate in this respect, let him by the same 
efforts extend the bounds of his power by adding new treasures 
to the store. For while the springs of knowledge once obtained 
are inexhaustible, showing no decrease, evincing no diminution, 
no matter how often they are drawn from, yet neither will they 
increase unless new supplies are added, new tributaries are 
formed. 

There is no profession that calls for such wide and varied 
knowledge as the law. None in which the old adage, that knowl- 
edge is power, is more strongly exemplified. It is true there are 
men who practice law, with considerable success, in some in- 
stances, who know but little else; but their success would have 
been greater — more distinguished if their general acquirements 
had been greater. 

There is scarcely a case of importance in this day, the thorough 
and successful trial of which does not prove the correctness of 
these statements. 

Of course, I do not, in these remarks, design to be understood 
as favoring the cultivation of literary taste at the expense, or to 
the detriment of professional calling. Far from it. On the con- 
trary, I would stimulate on the part of every lawyer who desires 
to shine in his profession, the most faithful and unwearied effort 
in the investigation and presentation of his causes, and in the 
general performance of his professional duties. The command 
to be diligent in business, applies in no calling with greater force 
than in ours. But show me the lawyer who has a thirst for gen- 
eral knowledge, and in nine cases out of ten I will show you one 
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ambitious to excel in his profession. He will not, as some of the 
pioneer lawyers were said to do, practice on the code, the common 
courts, and the light of nature alone, nor, I am sorry to say, as 
some of the present day do, suffer weeds to grow in their library, 
failing to add scarcely a volume to its original size, and even 
letting our own reports run several years behind. On the other 
hand, you will generally find a library well stocked with the 
latest works of importance, with those magazines and periodicals 
which carry the law in advance of the reported cases, and con- 
stitute the current literature of the day. These are not usually 
the lawyers who get rusty and dusty, and, if I may use the ex- 
pression, fail to keep posted. On the contrary, their legal armor 
will generally be found bright and ready for instant service. 

Without designing to be invidious, may I, for the sake of illus- 
tration, select a single instance. Take one whose opinions and 
learning have given lustre to the jurisprudence of our own State, 
and who is, in my humble opinion, and I am happy to say, in the 
opinion of a majority of the lawyers who have had the honor to 
practice in his court, entitled to rank as one of the ablest judges 
and greatest jurists of this, or, indeed, of any other, country. 

Yet scarcely above forty and having been on the State and 
Federal Bench together for a period of some sixteen years ; per- 
forming in these positions the most arduous judicial labors, he 
yet found time to make the first digest of our decisions, and to 
write a text book which will embalm him along with Parsons, 
Kent, and Story as a profound jurist and able legal writer. Not 
only this, but, impelled by that thirst for knowledge which so 
eminently characterized him, he has made such choice and ex- 
tensive explorations in the field of general literature as to give a 
charm to his conversation and a richness to his style of expres- 
sion, that are to be found in but few men. Without going 
further, almost, if not quite, as much may be said of his dis- 
tinguished compeer on the bench who was announced to deliver 
the annual address of this Association at its present meeting, 
and who has so ably and well performed that duty. 

I claim that literary accomplishments are necessary to con- 
stitute the highest professional type, and to produce the greateist 
exhibition of individual power. To state it reversely and, per- 
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haps, more strikingly, the lawyer who cultivates no literary taste 
whatever, and reads no books save those bound in law sheep, is 
quite likely to be found narrow-gauged, not ranking among the 
strongest, and possessing a reasoning power more acute than 
profound. 

To the development of a lawyer's greatest powers as an advo- 
cate, some accomplishments in the direction I have been speaking, 
are absolutely indispensable. Considered purely as lawyers, I am 
aware that some have become distinguished whose literary taste 
and acquirements were crude and scanty. Sir Edward Coke, 
who, as Solicitor General of the Crown, prosecuted that dis- 
tinguished victim of oppression. Sir Walter Raleigh, with such 
virulence and intolerance as to excite, and merit, too, the indig- 
nation of all time, denouncing the innocent Raleigh, in the course 
of his rancorous speech, as ''a damnable atheist, a perfidious 
traitor, a foul spider of hell", was one of this kind. But how 
would he compare with Lord Brougham? And it may well be 
doubted whether he displayed the ability as judge on the bench 
that his compeer and successful rival, Francis Bacon, did as 
Lord Chancellor on the woolsack; and yet the distinction of 
Bacon as Lord Chancellor is effectually paled and forgotten be- 
fore the greater splendor of his fame as an orator, and writer 
upon literary and philosophical subjects. 

The great advocate must possess diverse acquirements, a culti- 
vated mind, one stored with varied knowledge of the world about 
him. This is the secret power that enables him to wring verdicts, 
as it were, from unwilling hands; to wield that subtle power of 
argument that captivates the judgment along with the sympa- 
thies of jurors, and to which the unlearned can never attain. 
Through this alembic alone can the finest powers of the mind be 
distilled. 

In fact, the expansion, the inspiration, so to speak, we derive 
from a varied knowledge of the world and its affairs, can hardly 
be over-estimated. The examples of heroism to be found in his- 
torical research, can not fail to emulate our ambition and give an 
impetus to our energies. For instance, who can read the con- 
quests of Caesar, without feeling this, or trace the career of that 
second Caesar, Hernando Cortes, as depicted by Prescott in his 
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Conquest of Mexico, who, with a handful of followers, subjugated 
the Aztec empire to the Spanish sway, i^ainst difficulties and 
dangers seemingly insurmountable ; contending not only against 
the semi-civilized hordes of Montezuma, numerous as the leaves 
of the forest, but the discontent and mutiny of some of his fol- 
lowers who were clamorous to flee their hardships and continual 
dangers by a return to Spain; and to prevent which Cortes de- 
liberately destroyed the vessels that had brought them from 
hence, tkus isolating himself from the world and cutting off aU 
means of escape, in the event of their being overpoi^ered by the 
Aztecs. In short, to trace him and his bronzed and weather- 
beaten followers from the time they reached the Mexican coast — 
up its rivers, along the heights and table-lands of the Cordilleras 
until, looking down upon the city of Mexico, the seat of the 
Aztec empire broke upon their astonished view, presenting, as 
we may believe, a landscape as grand and beautiful as human 
eye ever rested upon. Or follow the course of the great discov- 
erer, as drawn by Irving, through all his wonderful career; his 
many years of patient, suppliant waiting, at the court of mon- 
archs ambitious of discovery and conquest, but skeptical as to the 
correctness of Columbus' theory; his mastery over the elements, 
and, more difficult stiU, over superstitious malcontents, bent on 
returning to Spain long before the point of discovery was 
reached; his subsequent voyages, vicissitudes, and misfortunes. 

Sometimes, under favorable breezes, touching islands and 
points of the main land, clothed in aU the beauty of tropical 
verdure and filling the air with the soft incense of its fragrance. 
At other times, tempest-tossed in his frail caravels, for weeks, 
on a boisterous sea, unable to make the land ; or, lying for days 
in the breezeless sea of the tropics, unable to emerge; with not 
the faintest breath of air, the sun pouring its burning rays until 
the seams of the vessel yawned, the men sickened, and the waters 
themselves seemed almost to boil under the intolerable fervor of 
the heavens. Who can wander in fields like these without re- 
ceiving a fresh stimulant to his ambition, a more thorough de- 
termination to overcome the obstacles of life. 

Then as a source of satire and ridicule, powers not always to 
be scorned in the advocate, how fruitful. How forcibly are we 
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sometimes reminded by the persons we meet in our experience, 
of those grotesque and amusing characters we have met in our 
reading. What counterparts, for instance, of Becky Sharp, Sara 
Gamp, and Betsey Prigg, of the moral Mr. Pecksniff, Mr. Ed- 
ward Murdstone, and the Good Shepherd; and in our own pro- 
fession, of the Messrs. Dodson & Fogg, Snapp, Gammon & Quirk, 
Uriah Heep, and "a young man by the name of Guppy". 

Then as a social grace these accomplishments are desirable. 
The majority of our associates and persons we meet, and to 
whom we would make ourselves agreeable, are not lawyers, and 
if we would desire to be entertaining, or entertained by these, we 
must be able to talk of something else than cases and laws, briefs 
and retainers. 

Lastly, as a source of continual enjoyment, and of solace in 
old age, these accomplishments are desirable. He whose reflec- 
tions and observations upon the world have never been aroused 
by varied reading, he who has never reveled among the treasures 
thus garnered in his memory, has failed to experience the most 
satisfactory enjoyment of life. 

And what will be his condition when the decrepitude of age 
has unfitted him for longer service in the professional arena, and 
he begins to wrap the drapery of his couch about him f An old 
age like this must indeed seem wintry and cheerless. But he who 
has drank continued inspiration from the cup of knowledge, ap- 
proaches old age with no such dreary prospect before him. With 
his rich memories mellowed, like the painter's canvas, by the 
lapse of time, the sunset of his life, if it be not so brilliant as at 
its meridian, will still be as glorious. 

Third Annual Proceedings Iowa State Bar Association, 1876: 33. 
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Mr, President, and Gentlemen of the State Bar Association: 

It was not possible for me to accept the invitation, which came 
through the accomplished President of last year, to be here today 
for the present purpose, without openly discerning in it how 
graceful a courtesy passed from one of the 'beamed professions" 
to another. Let me fall back upon the handsome terms in which 
it was couched in your name : 

''The invitation expresses the sentiments of esteem and good 
will that the Bar Association feels alike for yourself, for your 
profession, and in that cause of thorough education with which 
you are connected." 

That if I should take immediate advantage of this grateful 
language, Mr. President and gentlemen, to maintain here in the 
name of ** thorough education", and under the sanction of Black- 
stone, that every one who studies law should be first a graduate 
of a college, I confess myself strongly restrained by the fact 
that only about a half dozen years ago less than half the law 
students at Harvard were college graduates, and the degree of 
LL. B. was bestowed for residence merely, without examination. 
This very year President Eliot has published the admission that 
it will take time yet to return to the standard proposed so far 
back as 1829, by Story. 

And I am effectually prevented by the thought that the best I 
migiht say for the thorough education of lawyers, would only 
give you the more reason to lament that the stroke of death — 
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SO untimely and so recent — silences today the noble and winning 
voice to which you were to have listened. 

If he were here to speak, who gave his best twenty years to the 
elevation and success of Harvard Law School; if he were here 
with his seventy-seven years, in aU respects so rounded and 
complete, as scholar, teacher, jurist, and man — reaching at the 
Worcester Bar the largest practice of any lawyer in Massachu- 
setts, before the professional life of any of you, gentlemen, began, 
save the Nestor of the Iowa Bar, before the birth of the majority 
of Iowa attorneys — historical scholar, author, lecturer, professor 
of law, legislator, judge, Governor of the State, he would have 
spoken, whether upon the preparatory or the professional edu- 
cation of lawyers, with authority. 

All that is personal kindness in this invitation I can return 
with that description of interest, Mr. President, and gentlemen, 
which is paid out of the heart ; to some of you I speak now, and 
always, as the sincere personal friend of years. The other refer- 
ence — to my profession — suggests to me in a general way, as 
one coming from spheres of service to his fellow-men, different 
from those you move in, the topic on which I am to speak. 

Very fitly in former years from within the Bar have come per- 
tinent addresses upon the ** Sources of Inspiration in your Pur- 
suits", and **The Progress of the Law during a Hundred Years", 
and upon its relations to Literature. It may be no less fitting if 
you hear today, from without the Bar, some considerations 
touching 

THE CLAIMS OP THE LEGAL PROFESSION TO GENERAL RESPECT IN 

CIVILIZED SOCIETY. 

That any of you might with propriety present such considera- 
tions, especially any of those who have been called to adorn the 
Bench, is very evident. Noblesse oblige. **I magnify mine of- 
fice," said once a great thinker and actor in another calling; 
and every man is a debtor first to his own vocation in life. But 
possibly a clergyman may say some things in honor of your 
vocation you might not be so free, gentlemen, to say yourselves. 
It is not quite an argument for lawyers that will here be made. 
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They can commonly argue for themselves and other people too ! 
It is not an argument for law that is proposed, by any means. 
We are all bom under it, whether we will or not, and have but 
this to do, in the main to show ourselves law abiding. The sub- 
ject is that which comes between law and lawyers — the Law, as 
your phrase is, gentlemen, the profession as such, and the prac- 
tice of it in distinction from those who practice it, one of the 
instances our language recognizes in which profession and 
practice are not so far asunder as vulgar axioms imply. 

The most obvious of these considerations, gentlemen, is that 
your calling is an absolute necessity to organized society. Not a 
necessary evil, as I heard it said the other day of the medical 
profession. The question might be raised, sometimes, whether 
some occupations bom in civilization, which protect us from 
certain evils, are not carelessly compounded with the evils them- 
selves — that of the physician or surgeon, for example, being 
distributed in the same class with the diseases, wounds, and ail- 
ments they cure. Are doctors and counselors evil because their 
directions must be followed with some care, and fairly paid for? 
So it is with all who serve their fellow-men. Is it an evil to save 
time and expense to the public in the adjustment of affairs be- 
tween man and manf Is there no clear gain in professional 
skill f Nor is your profession an unnecessary utility, an arti- 
ficial and superfluous convenience, a luxury of high civilization 
we might do without. ' * Every man his own lawyer ' ' may answer 
as a title to a catch-penny book ; as a description of even possible 
fact, no one need dwell upon its worthlessness. The various 
callings in life are necessary because human powers are limited. 
As law is vital to society, its correct exposition and application 
are vital to itself. When all of us can command time and means 
of research for all 'Hhe ills that flesh is heir to" and all their 
remedies ; and keep pace, while bound to other all-absorbing en- 
gagements in life, with every improvement that chemistry, 
physiology, and biology make possible in the art of healing ; and 
vie with the practitioner in growing special skill — so that every 
man shall be **his own physician" indeed — then may we under- 
take to know the state of the law up to the last statute, and the 
head notes of the last decision, not before; then may we claim 
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to comprehend adequately the interlaced relations of all persons 
and things, the rights and liabilities growing out of the consti- 
tution and facts of society, the procedures proper to all cases, 
the remedies for all wrongs. The progress of. our ag)e renders 
this less and less possible. It is immensely more difficult today 
than when, two hundred and thirty-five years' ago, the colonial 
law of Massachusetts (1642) required the selectmen of every 
town to see that all children and apprentices were taught ''the 
English tongue and knowledge of the capital laws/^ on penalty 
of twenty shillings for each neglect therein! All conveyances, 
contracts, and wills, illustrate the necessity of your profession as 
well as their own, and the great commercial and manufacturing 
establishments which support private legal advisers, together 
with branches of government that must have solicitors of their 
own, do but show a need that any of us may encounter at any 
time in ever so limited a sphere. 

Our complex civilization, g,entlemen, is seen to require every 
decade a greater number and variety of all experts. It multi- 
plies with industries, interests and equities. When some country 
representative in the legislature, whose life is far from towns 
and their multiplex and complicated affairs, frets over the time 
and attention given to laws, the very title to which he can not 
comprehend — when some one of us plain laymen, in distinction 
from you, finds that his legal obligations have grown while he 
slept — **he knoweth not how "-^ he is apt to sigh for a less 
elaborate and an easier social existence. But no simplification of 
legal processes and practice would relieve him. **Law upholds 
the State, and the State upholds its members,'' says Prof. Amos, 
and there must be at least judges and sheriffs and constables to 
conduct the course of law, for a law that executeth itself, human 
or divine, was never yet seen by man or God, and it is impossible 
to drop attorneys out of the scheme without vast injury and loss. 
The likenesses in Roman law to our own patent divisions of com- 
mon law, equity, and statute, show a ground of both sets of 
divisions in human nature; but law can never stop with such 
great distinctions ; it multiplies minor distinctions perforce ; it is 
as naturally a growth in society as from society — a growing 
thing, as in a family or a school. As communities advance in age 
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they naturally — so to speak — take on what is more artificial, 
at least in progressive western lands. If they leave systems like 
the Anglo-Saxon and the Hindu Code of Menu behind, they go 
forward to those more elaborate and refined. For where civil- 
ization is, law keeps step with it. Statutes grow on occasion. 
Inventions and arts create new relations and rights, and the 
need of their legal ascertainment. No experts oftener exclaim 
than do veterans of the bar, **our business has flowed away into 
new channels.'' Why is it possible for parts of Blackstone to 
become as obsolete as Coke upon Lyttleton ? And parts of Kent, 
in turn, as obsolete as either! Why would it be impossible for a 
thousand rulers like Justinian, a thousand codifiers like Tro- 
bonian, to keep the principles and practice of law stationary! 
Why have legal fictions ever held the place they have ! Law fol- 
lows life. It runs with the current of industry and science and 
thought. The ever extending work of mind on matter, the rap- 
idly altered conditions of persons and things predestinate its 
development. Its changes are but signs of human progress or 
decline. The citizen is very blind who does not sometimes see 
that he needs a lawyer ; but, even with respectable discernment, 
he may not discover what kind of a lawyer he needs. 

For your profession, gentlemen, like all other secular ones, at 
least, runs to specialties. Each involves large knowledge of fact 
as well as of law ; of that copious body of special facts on which 
its own branch of law rests. To be a skillful bank or insurance 
counselor, a great railroad or admiralty advocate, has much of 
its difficulty in an immense mastery of details outside the statute 
book. It is safely predicted that the practice of the future will 
be largely in matters of recent origin or of recently acquired 
importance; and the great lights of law and equity in coming 
days will shine, doubtless, in causes and trials whose peculiar 
natures we are not prophets enough to divine. 

But imagine one so recently passed away as Choate, conducting 
a great case arising out of the transportation of beef to England, 
begun within some ten months past ; or Webster and Soule serv- 
ing as opposing counsel before an electoral commission ; or Jere- 
miah Mason with a kerosene oil company for clients ; or Sheridan 
appearing for an express company; or Burke arguing for a 
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copyright ; or Erskine in a patent case ; or Patrick Henry press- 
ing for dami^es before the Southern Claims Commission; or 
Charles Cotesworth Pinckney arguing some anomalous question 
arising from alleged intimidation by one party or another in an 
election. I have tried to conceive of Mr. Justice Wilde, whom 
I saw on the bench of his great Divorce Court at Westminster, 
in wig and gown, presiding at a trial for divorce and alimony 
wherein the plaintiff is the nineteenth wife (the eighteenth in 
polygamy), and the defendant ex-magistrate of the dignity of 
governor ; but some of you would be as perplexed to conceive of 
Judge Story sitting on a telegraph issue ; or Chief Justice Shaw 
giving an opinion on a railroad injunction; or Lord Eldon di- 
recting judgment to be entered about a tax title ; or Lord Mans- 
field deciding whether there was fraud in mining stock; or Sir 
John Holt laying down the law on the disposal of property under 
the influence of spiritualists ; or Sir Matthew Hale turning from 
the trial of a witch, to charge the jury in a murder case where the 
defense was modern insanity. The constant widening of the 
diversity of legal business is but an illustration of that perma- 
nent and extending need of the profession for which it deserves 
large respect. 

CONTRIBUTIONS OP *'tHE LAW*' TO LANGUAGE AND LrTERATURE 

Another of the considerations of which I would speak, is the 
contributions of **The Law" to language and literature. The 
showing here last year how lawyers themselves lean on knowledge 
and culture and on the accomplishments they bring, might be off- 
set by showing what they have done in return for good letters. 
I mean something that lies behind that. For, turning again to 
the impersonal profession, it may be fairly claimed that, if it had 
contributed nothing thereto, in its own right, its members and 
masters would hardly have made contributions so solid and 
brilliant. 

Such traces of legal lore as enrich the pages of Shakespeare 
would never have been picked up by him, as a student of life 
and langui^e at times in the courts, but for meanings in them 
which common language and the phraseology of his few books 
could not supply him. The professional terminology of his day 
must have often been rare entertainment to his ear. What he 
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migjit see of law and chancery practice would famish plentiful 
matter of human relations and experience for solution in the 
wondrous alembic of his mind. One could easily accept the 
Lord High Chancellor's argument that the dramatist was, on a 
time, a student in the Inns of Court, had he but time for it in 
his roystering young life. Long since I discovered that of all the 
professions there is none makes so large use of figurative terms, 
and terms of action, as the law. Authors like Sandars, notice 
how it delights in symbolical forms. Hardly a page of opinion 
or argument from its great chiefs, but is fairly studded with 
crystallized metaphors. Something in this to aid their correct 
use in general literature and common speech. It is true that 
like every other branch of learning which has a history, law 
brings down to us a mass of expressive words now obsolete. And 
it holds many instinct yet with its own life which can not be 
transferred to other tongues or pens than those to which they 
are professionally familiar ; for it makes a thousand disti^ctions 
of importance where common thought makes none. It has its 
own classifications. It must have. They extend the realm of 
science. They illustrate the fact that classifications and science 
can not be confined to material things. But they do not become 
common property even among the intelligent. Neither in word 
nor in thought can you make the doctrine of iLses popular. The 
general conceptions on theories of physical science pass over far 
more readily into ordinary phraseology, because more of us have 
to do with material objects and facts, than with that great 
structure of requirement and prohibition and the great sciences 
founded on it, which we call legal. Nor would terms taken from 
any science or art without precise meaning, benefit literature at 
all. Every American mechanic is likely to know what a lien is, 
^nd every English land-owner what entail is; and among the 
writs incessantly issued by courts, it is not impossible for any 
man to discover the meaning of habeas corpus and injunction; 
but bailment, easement, estoppel, eviction, laches, merger, are as 
likely to remain professional as flotsam, jetsam, or ligam. On 
the other hand, every art borrows largely from the lips of the 
people, but it charges the words lent to it with new technical 
meanings, and these return to the people, at least in part, freight- 
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ed with them. ** Every new term'\ says Mr. Coleridge, *4s a 
new organ of thought." So is an old one filled with a more 
exact or complete signification. That is a poor thinker, to be 
sure, who can not treat any subject without overlaying it with 
the pedantry of his profession. But every man helps us who 
gives us an accurate and adequate expression for the first time. 
So does every profession. 

It is hard to say concerning many words whether they were 
originally law terms, whose technicality has faded out in com- 
mon use, or whether they were borrowed from it ; but among the 
latter are attorney, libel, recovery, consideration, action, du- 
plicity, forbearance, challenge, condition, acknowledgment, tra- 
verse, and a host of others. The little word sue, we borrow from 
you, but the little word fix, which you borrow from us, it would 
seem a child could understand, though hardly on the lips of the 
court. The old use of affection on contracts would certainly 
puzzle a lawyer's wife; while dogmas for which we are indebted 
to you, not you to us, gentlemen, if the clergy had not kept it 
alive, would now be utterly unintelligible. The direct gifts of 
your profession outright to the common vocabulary may not be 
very numerous. I fear we should have had tortuous, if there 
had been no such title as tort in the law books, for human na- 
ture is as crooked as — some whiskey. I wish we had the old 
French law word subreption, for what is, alas! too common a 
sin in every day representations of fact. I know that we could 
not name such ordinary things as defalcation, embezzlement, 
contumacy, abatement ; we would not legitimate, attest, commute, 
or alienate anything, if you had not taught us how. Light liter- 
ature could not characterize a look as pleading, a voice as ap- 
pealing, a gesture or spectacle as arresting, without your help ; 
if we abet a criminal or commit a breach of the peace it is all — 
in a sense — owing to you ! Your term escheat has been reduced 
to cheat, and the escheatour on royal estates (who took notice of 
fines and forfeitures which had fallen in to the crown) became 
in fact the cheater by official malfeasance before the one word 
passed into the other. A village debating society will talk of its 
archives entirely unaware of the legal muniments of privilege 
which in the Middle Ages bore that name. Thus common par- 
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lance gives modem senses often as remote from the original ones 
as that of novels in our fictitious literature and in Latin law. 
Who imagines that danger is feudal — the prerogative of suze- 
rain in regard to the fief of the vassal ! Civilization has grown 
into a grand sense, but Johnson's Dictionary reco^iized it mere- 
ly as a legal technicality, expressive of the turning of a criminal 
process into a civil one. Language is called ** fossil poetry'', but 
a good deal of our old mother tongue is fossil law. 

The debt of literature to your profession, gentlemen, however, 
is quite distinct from the debt of language, and greater. The 
one can never be the measure of the other. Principles, distinc- 
tions, grounds in reason and the nature of things and the history 
of mankind, such as you have to do with, spread in every direc- 
tion propria motu, and enlarge the web and enrich the texture of 
human thougjbt. Law is itself a literature. It makes many a 
man a thinker and writer who otherwise could never have be- 
come one. Text and process yield not merely a body of facts 
and actions, but a body of truth and learning. What is perma- 
nently valuable in this can not be detached from the common 
mental treasures of its age. Only in rare instances, like that 
English Chief Justice whose name Lord CampbeU pronounces 
**the first for a mere lawyer to be found in our annals," does 
the legal habit of mind exhaust its usefulness and force within 
mere professional lives. Even if it does, its products are there, 
part of the whole body of literature. Ordinarily you note its 
mark elsewhere. The historians who were trained for the Bar 
can be as quickly recognized as those who have had a military, a 
clerical, or a purely literary education. In books and periodical 
literature, both sides the sea, the handling of many subjects has 
been far more logical than it would have been had the legal pro- 
fession been struck from existence. For the science of law is a 
branch of logic; and though there are now simpler processes 
than once for joining the issue, the old methods were logical 
exercises, and even a faulty logic is better than none at all. The 
third kind of interpretation which the civilians recognized, the 
doctrinal or scientific, with its three sub-divisions, extensive, re- 
strictive, declaratory, and aU the applications of rules or interpre- 
tation to contracts, for example, furnished, it can not be denied, a 
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rigorous and vigorous intellectual discipline. Other things being 
equal, he who has been through it, will think through any sub- 
ject better. One thing that all solid literature sadly needs, law, 
like mathematics, successfully teaches the real student, viz.: to 
stick to the subject. Our common law is *'more tortuous and 
more interrupted by fictions'' in reaching conclusions, according 
to Sir H. J. Maine, than any other; and your learned president 
in his elegant introduction to Sandars' Justinian has pointed out 
most interesting analogies between it and the civil law and their 
common lack of a scientific structure. Yet Maine knows ''noth- 
ing more wonderful that the variety of sciences to which Roman 
Contract Law, more particularly, has contributed modes of 
thought, courses of reasoning, and a technical language. Of the 
subjects which have whetted the intellectual appetite of the 
modems, there is scarcely one, except physics, which has not been 
filtered through Roman jurisprudence. *' They have not been so 
largely affected by the English jurisprudence, yet it would be 
easy to show how largely, especially as the latter has been en- 
riched from importations from the Roman. 

In one branch of English literature the legal contributions are 
more notable, and most noble that of eloquence. It would be 
trite to name even the masterpieces, and it would be no more 
than candid to confess that at the Bar, as elsewhere, eloquence 
is **in the man, the subject, and the occasion". To Choate are 
well applied the lines : 

"So on the tip of his subduing tongue 
All kinds of arguments and questions deep, 
All replication prompt, and reason strong, 
For his advantage still did wake and sleep: 
To make the weeper laugh, the laugher weep, 
He had the dialect and different skill. 
Catching all passions in his craft of wiU." 

The orator is bom, not made by his profession, yet this fur- 
nishes ** subject and occasion" to which the orator bom in the 
man responds, and your annals are full of cogent, and even great, 
speakers, who would have been such nowhere but at the Bar. 

There is another fair claim to your profession, gentlemen, to 
general respect, in what it has done for human progress. Its 
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own progress and that of jurisprudence form part of that so- 
ciety. Law not only founds itself on relations; it creates new 
and better ones. If progress is ever towards refinement, it must 
needs be so here. If the ancient historic order in the genesis of 
law was (1) isolated judgments on individual facts (Themistes) ; 
(2) customs; (3) case law; (4) codes — still accretion, rather 
than evolution, explains periods of rapid growth, like that which 
followed the introduction of the Greek idea of the law of nature. 
Development by accretion, instead of theoretical or metaphysical 
differentiation, indeed, in all periods; and perhaps this is only 
the ambitious philosophy of evolution has not meddled with 
the question of legal progress as with so many questions; 
perhaps because Spencer's definition of law — ** uniformity of 
phenomena'' — is exactly that which does not exist in respect to 
rights and duties in society, and law in its original meaning with 
you is the requirement of acts because they are not uniform. 
Without a class of men to help it, however, t. e,, to make the ac- 
cretions of foreign legal material, growth would be slow, ca- 
pricious, and uncertain. We are sometimes peculiarly grateful 
for short sessions of our American General Assemblies — though 
they leave not a few titles on the statute book untouched that 
sadly need mending — but our thankfulness is not so much for 
absolute lack of legislation as for this — that the legislature did 
not attempt what they lacked wisdom to do. 

When, on coming from New England in 1844, I first inquired 
into the school law of Illinois, I was informed by an open pub- 
lished letter from the chairman of the General Assembly's com- 
mittee, that it was in part so self -contradictory it could not be 
executed. It was easy to infer that there should always be some 
well-read practical attorneys in that legislature ! Yet such men 
have no greater interest in self -consistent, beneficial legislation, 
keeping pace with the wants of the people, than others. As a 
class they favor and push sound law reform. They bring sim- 
plicity and order out of the often fearful confusion of the stat- 
utes. The Iowa Code and the English Act of 1873 — Lord 
Selborne's Supreme Court of Judicature Act — are examples. 
An English reviewer of this last says that it is not selfish greed 
keeps the men of the Bar from 'reform, that professional bias 
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works with them instead through slavery to custom and neglect 
of first principles ; and that to reach a system of law based upon 
a sound philosophy, ^'the impulse must be given by a strong and 
sustained blast of lay common sense. " Yet I note that the philo- 
sophical jurists come from the profession, and reformers like Sir 
Roundell Palmer have won their first distinctions there. Con- 
ceding that the lawyer-like habit and statesmanship are still more 
distinct from each other than the mental workings of the attor- 
ney and the judge, still a nature capable of it rises easily in both 
cases, from the one into the other. Happy is that commonwealth 
which in its maturity of resources and wants can send to the 
State House, to die in legislative service, a jurist like Emory 
Washburn ! Such men love improvement. They legislate in the 
simplicity of wisdom for the good of men. But they are not 
moved by the hasty love of change. You would all agree to what 
Professor Amos says of ''the fallaciousness of the notion of 
making experiments in legislation". 

Thirty years ago I rode a few miles on the Old Colony Eail- ' 
road, in Massachusetts, with one who filled with a larger presence 
the three-fold sphere of lawyer, statesman, and orator, than any 
man of American History, and ventured to ask his judgment of 
an innovation then just woven into a western State Constitution : 
*'I deem it a piece of great presumption,'' he answered, *'for the 
first settlers upon new soil to go counter to the best principles of 
jurisprudence and the experience of ages." What Mr. Webster 
thought of selecting, supreme judges by popular vote, the late 
Senator Grimes, our first Iowa example of the lawyer-statesman, 
expressed publicly as his independent judgment, while governor, 
and against it you had the able argument of Judge Love, last 
year. Let me add, with deference, that with these three opinions 
of weight there are multitudes of us laymen who coincide. Such 
experiments can not be laid at the door of that conservative 
radical guile which has often by the assertion and establishment 
of sounder principles than prevailed among the multitude, ad- 
vanced legislation and justice a long stride at a time, which has 
moved with the people — when it has not led — for larger liberty 
and opportunity for all, and thus powerfully helped the advance 
of the whole community while giving good proof of its own. 
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And any calling which does the best it can in its own way for 
general progress, helping it in other ways beside, does all it can 
for this end. 

The helpfulness of such a profession in the ascertainment of 
truth at large should here be recognized as a further claim to 
respect — if only by a moment's notice. The better this inquest 
is conducted judicially anywhere, the better will it be every- 
where. For the belief of men, in facts beyond their personal 
knowledge, is firmest when it has been reached by processes ap- 
proaching in precision the best that are known. We all owe a 
large debt to **case lawyers''. One thing thoroughly investi- 
gated and settled is worth a thousand not settled, because not 
examined and decided rigjit. Even legal fictions, in their orig- 
inal purpose of giving jurisdiction^ opened the way to truth. 
That is a striking series of axioms for judicial investigations 
which an English reviewer of Lord Selbome draws out — it 
makes a quick thinker ask if law has yet to learn the method of 
proof? — but it is as striking that the reviewer shows how the 
axioms are implied in the jurisprudence he would amend. The 
last English author on evidence, Stephen, mentions one author 
who refers to 9,000 decisions, and another who cites 11,704. He 
exalts the sagacity of English evidence law and its capacity for 
systematic form. One profession in every generation infiuences 
everything into which evidence enters, because to itself the art 
of presenting it is integral. It came about, therefore, naturally, 
that an American authority in that branch of law. Professor 
Greenleaf, furnished my own profession an acute and sound 
treatise on the Testimony of the Four Evangelists to the Chris- 
tian Religion. And it had come about as naturally that special 
theological truths should be established by methods not alto- 
gether alien to those pursued on secular themes. If there be, be- 
sides, any sound analogies between human relations and those 
disclosed by religion, if governmental relations run upward as 
well as laterally, — if law as **that rule of action which is pre- 
scribed by some superior, and which the inferior is bound to 
obey," exists in the universal realm of Him who could not be 
Creator without being Law-Giver and Executive, there could 
have been no mystery in its becoming *'diflScult to say whether 
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the religious system of Calvin or the religious system of the Ar- 
miniansy has been the more marked by legal character." 

But it is not necessary to go to the continent for examples of 
this great debt to the law. The English, and curiously enough, 
still more the American theology (for it is more scientific), dis- 
close it — sometimes in servile fashion, often in that grand 
mastery of old and broad principles as applied to new topics 
which betrays at once learning and original thought. 

In confessing judgment thus of a professional debt for the 
theologians, gentlemen, let me add that the early New England 
masters in each science, in the day of private schools for each, 
paid honorable and generous homage at the shrine of the other. 
The great divines recommended law study as a preparation for 
theological, while the renowned advocates advised a course of 
reading in theolo^ as introductory to law. If this were not pos- 
sible, they suggested an intelligent hearing of the closely- 
reasoned Sunday sermons ! When Massachusetts Colony needed 
a **Body of Liberties", it chose, to frame them, the Reverend Na- 
thaniel Ward of Ipswich, who had practiced in the Common Law 
courts before he became a minister of the Church of England. 

Gentlemen, let me modestly hope that the holding of your 
thoughts with these observations has not been entirely idle. Im- 
personal as the theme is, to which the recentness of my invitation 
to address you has confined me, it can not here be laid down 
without a passing thought of the admirable characters that 
adorn, not merely the chronicles ^f the order of men to which 
you belong, but the Bench and the Bar of today. Great and pure 
legal names belong to the world as well as to you. No one of you 
can do aught professionally noble and higih, however retired, and 
remain unhonored and unknown. You may well cherish a voca- 
tion that lends opportunity to so much personal worth ; in which 
so many get the best of it by making the best of themselves; 
which cultivates the respect for law, self-restraint, and healthful 
government over men ; whose most exalted names have ever been 
the names of those who looked up reverently from the juris- 
prudence of earth to the supreme and perfect jurisprudence of 
heaven ; whose best principles must be rejected in order to reject 
the purest source of human law — the Bible; whose brightest 
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triumphs were never won on the wrong side of contested ques- 
tions, or by bad men. No dispute as to the abstract ends of law 
can be extended to bring into just question the true aims of the 
lawyer himself. No chasm between statute and perfect right can 
permit us to respect separation between his personal character 
and honor and rectitude. Nor can any good lawyer despise the 
testimony Richard Baxter wrote down after the death of his 
great legal friend — in the Bible he received from him by legacy 
— beginning: 

'^Sir Matthew Hale, that unwearied student, that prudent 
man, that solid philosopher, that famous lawyer, that pillar and 
basis of justice — who would not have done any unjust act for 
any worldly price or motive.'' Any man of thought and prin- 
ciple may well, at the very threshold of his entrance into the legal 
fraternity, take into his heart the rich, weighty, and felicitous 
description of law given to English literature long ago by '^the 
judicious," the almost judicial, Hooker: 

*'0f law there can he no less acknowledged than that her seat 
is the bosom of Ood, her voice the harmony of the world. All 
things in heaven and earth do her homage, the very least as feel- 
ing her care, and the greatest as not exempted from her power; 
both angels and men, and creatures of what condition soever, 
though each in different sort and manner, yet all with uniform 
consent, admiring her as the mother of their peace and joy." 

The Western Jurist, 1877: 321. 
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Inns of Court and Westminster Hall. 

Mr. President and Members of the Iowa State Bar Association: 

In accepting your invitation, I have undertaken a pleasant, 
but a difficult office. The chief embarrassment is in the selection 
of a subject suitable to a mixed audience of lawyers and citizens. 
I am, doubtless, expected to speak on themes which more imme- 
diately concern the legal profession, but not to give a dry and 
technical exposition of some law or statute, after the manner of 
an ancient Beading in the Inns of Court. It is not easy to flavor 
a legal topic so as to make it palatable to the general taste ; nor 
to imbue and tincture a more general topic with just enough of 
law not to destroy alike the popular and the professional relish. 

In the summer of 1875 I spent several weeks in and about the 
Inns of Court and Westminster Hall. I enjoyed with keen de- 
light what I saw and learned ; and in casting about for a topic, 
it occurred to me that these famous Inns and still more famous 
Hall, so intimately associated with English and American Law, 
might fitly be made the basis of an address which should attempt 
to combine a rapid historical view with some practical observa- 
tions upon the present condition and prospects of the jurispru- 
dence of the two countries. The subject abounds with rich 
material from which to draw a picture of exceeding interest, but, 
unhappily, my pencil is unpracticed in this direction, and I must 
trust to your imagination and taste to fill in the rough outlines 
and to supply and mellow and refine the tints of my imperfect 
sketch. 

The Old World and the New offer striking contrasts at almost 
every point of comparison or view. There all is venerable with 

169 
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age ; sometimes infirm with decrepitude. Here all is new, with 
the abounding vitality of youth, accompanied, indeed, but too 
often, with the inexperience which belongs to the age when life 
is in the blossom, but giving glorious promise of the fruit that is 
to come in due time, and at the appointed season. 

The Inns of Court and Westminster Hall are the well-springs 
and fountains of English, and derivatively of American juris- 
prudence. Neither the history of the English nation, nor the 
special history of the English law, can ever fail to be of sur- 
passing interest to the statesmen, the legislators, the judges, the 
lawyers and the people of this country. In a general view the 
history of England '^ during the last six centuries, is the, history 
of the progress of a great people toward liberty";^ and Magna 
Charta and the Petition and Bill of Bights are the basis and 
palladium of American, as well as English, liberty. 

There are now, and for centuries have been, four great Inns 
of Court; Lincoln's Inn, Gray's Inn, The Inner Temple, and the 
Middle Temple. With these are, or have been connected about 
ten smaller Inns known as the Inns of Chancery, subordinate to, 
and under the government of, the particular Inn of Court to 
which they severally belong. 

The Inns of Court, including under this general name the de- 
pendent Inns of Chancery, are among the most remarkable an- 
tiquities of London. They are interesting to all, but profoundly 
so to the English and American lawyer. 

The legal antiquary can not fix upon the exact time of the 
origin and foundation of these Inns, but the period of their 
original establishment can be nearly approximated.^ They carry 
the mind back to the depths of the Middle Ages. They antedate 

1 Mackintosh, History of England. 

2 ' ' It is natural that the mist which veils any system built up in remote 
periods should hang most densely about its foundations; and an attempt to 
ascertain exactly the time from which each of the Inns of Court has been 
established as a seat of legal education has little prospect of success." — 
Smith's History of Education for the English Bar, p. 2. 

' ' The original institution of the Inns of Court nowhere precisely appears. 
. . . . They are voluntary societies which have for ages submitted to 
government analogous to that of the seminaries of learning." — Lord Mans- 
field in Hart's case, 1 Douglas, 353. 
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the discovery and settlement of this country. They touch upon 
the borders of Magna Chart a and the Crusades. King John 
lodged at the new Temple previously to signing Magna Charta, 
and pending the negotiations with his barons which had its glo- 
rious issue at Runnemede (A. D. 1215). The Temple society of 
lawyers afterward inherited the name, and, what was more im- 
portant to it, succeeded to the property of the Knights Templar, 
which it still continues to own. 

In the quaint and curious edifices known as the Inns of Court, 
the lawyers and judges of England, have been trained and edu- 
cated for centuries. Changes, replacements and additions have 
been made in the buildings from time to time, and the present 
structures, as a whole, notwithstanding the admiration with 
which they are regarded by their members, offer to the eye no 
imposing presence, and no striking architectural beauty: quite 
the reverse. The interest is historical and intellectual. The 
Chambers are dismal and dingy, but they are associated with the 
lives and names of the great sages in the law who have conferred 
glory and renown upon our profession, and advanced our law to 
its present height and proportions.^ 

»In Pendennis, Chapter XXIX — ** The Knights of the Temple'*— 
Thackeray gives a graphic account of some of the features of the social life 
at the Inns, and takes off, in his quiet way, the pride with which they are 
regarded by the members. The following extracts may interest the reader: 
*'A well-ordained workhouse or prison is much better provided with the 
appliances of health, comfort, and cleanliness, than a Foundation School, 
a venerable College, or a learned Inn. In the latter place of residence men 
are contented to sleep in dingy closets, and to pay for sitting-room and the 
cupboard, which is their dormitory, the price of a good villa and garden in 
the suburbs, or of a roomy house in the neglected square of the town." 
. . . . "Nevertheless those venerable Inns which have the Lamb and 
Flag and the Winged Horse for their signs, have attractions for the persons 
who inhabit them, and a share of rough comfort and freedom, which men 
always remember with pleasure. I don't know whether the student of Law 
permits himself the refreshment of enthusiasm, or indulges in poetical 
reminiscences as he passes by historical chambers, and says 'Yonder Eldon 
lived — upon this side Coke mused upon Lyttleton — here Chitty toiled — 
here Barnwell and Alderson joined in their famous labors — here Byles 
composed his great work upon Bills, and Smith compiled his immortal Lead- 
ing Cases — here Gustavus still toils, with Solomon to aid him'; but the 
man of letters can't but love the place which has been inhabited by so many 
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More than six centuries have elapsed since the Inns of Court 
were founded, and Westminster Hall was at that time more than 
a century old. What educated or thoughtful lawyer can survey 
them with indifference f 

Dr. Johnson, in a familiar passage respecting famous places, 
finely observes *'that to abstract the mind from all local emotion 
would be impossible, if it were endeavored, and would be foolish, 
if it were possible. Whatever withdraws us from the power of 
our senses — whatever makes the past, the distant or the future, 
predominate over the present, advances us in the dignity of 
thinking beings. Far from me, and from my friends, be such 
frigid philosophy, as may conduct us unmoved, over any ground 
which has been dignified by wisdom, bravery, or virtue. That 
man is little to be envied, whose patriotism would not gain force 
upon the plain of Marathon, or whose piety would not grow 
warmer among the ruins of lona."* 

As little to be envied is the lawyer whose enthusiasm and love 
for his noble profession are not quickened into new life by the 
view and contemplation of these venerable Inns and this illus- 
trious Hall. 

The Inns of Court were originally provided for the use and 
accommodation of lawyers and students of law, and they have 
maintained that character to the present time. By a clause in 
Magna Charta, dated June 15, A. D. 1215, it was ordained, to 

of his brethren, or people by their creations as real to us at this day as the 
authors whose children they were — and Sir Bo^r de Coverly walking in 
the Temple Garden, and discoursing with Mr. Spectator about the beauties 
in hoops and patches who are sauntering over the grass, is just as lively a 
figure to me as old Samuel Johnson rolling through the fog with the Scotch 
gentleman at his heels on their way to Dr. Goldsmith's chambers in Brick 
Court; or Henry Fielding, with inked ruflttes, and a wet towel round his 
head, dashing off articles at midnight for the Govent Garden Journal, while 
the printer's boy is asleep in the passage." 

4 Journey to the Western Isles : Inch Kenneth. Speaking of this extract, 
Boswell (Life of Br. Johnson) says: '^Had our tour [to the Hebrides] 
produced nothing but this sublime passage, the world must have acknowl- 
edged that it was not made in vain. Sir Joseph Banks told me he was so 
much struck on reading it, that he clasped his hands together and remained 
for some time in an attitude of silent admiration." 
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redress the grievance of compelling suitors to attend the sov- 
ereign wherever he might chance to be, that the Court of ''Com- 
mon Pleas should not thenceforth follow the Court (the King), 
but be held in some certain place''. This certain place was 
established in Westminster Hall, which then distinctively be- 
came, and has since remained, the principal seat of the Judicial 
Courts. The fixed location of this important Court, called by 
Sir Edward Coke **the lock and key of the common law'', had 
another consequence. It drew the lawyers together from all 
parts of the Kingdom and formed them into one body, who to 
the great advantage of the law henceforth gave themselves wholly 
to its study and practice.^ Such was the origin of the Inns of 
Court. 

The Inns with their adjacent gardens are now in the heart of 
London. All is quiet within the Close, but the swelling tide of 
life and business rolls tumultously along the adjacent Strand 
and on the bordering Thames. But when the sites of the Inns 
were chosen they were in the suburbs between the place where 
the King's Courts were held at Westminster and the city of 
London; thus enabling the members conveniently to attend the 
one and draw their supplies of provisions from the other.* 

The Inner and Middle Temple were located on the Thames, 
and near three hundred years ago were alluded to in the ''Faerie 
Queene" as 

"Those bricky towers 
The which on Themmes brode aged back doe ride, 
Where now the studious lawyers have their bowers; 
There whilom wont the Templar Knights do bide, 
Till they decayed through pride." 

Standing today in the Gardens of the Temple the eye takes in the 
Thames and its bridges and stretches from Lambeth Palace and 

5 Blacks. Com., 23. 

<} 1 Blacks. Com., 23. Sir John Fortescue (de Laudibus Legum Angliae) 
more than four hundred years ago, thus sets forth the reasons for the loca- 
tion of the Inns. The sites of the Inns were chosen not "within the city 
where the confluence of people might disturb the quietness of the students, 
but somewhat several in the suburbs of the same city, and nigher to the 
King's Courts, that the students may dayly at their pleasure have access 
and recourse without weariness." "For this place of study is situate nie 
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Westminster Abbey on the west to the Cathedral of St. Paul on 
the east. Gray's Inn, near by, is on higher ground, and while it 
lacked a view of the Thames it was originally compensated by 
its fine prospect of the Hills of Hampstead and High Gate. 

Lincoln's Inn and Fields, in the same neighborhood, are also 
finely situated, and the Gardens of the Temple and of Gray's 
and Lincoln's Inn and the ground knoWn as Lincoln's Inn 
Fields (which it has required the highest exertion of the royal 
power to prevent being encroached upon by the advancing tides 
of population), are among the most attractive portions of the 
great metropolis. Lord Bacon belonged to Gray's Inn and he 
so enjoyed the quiet of its gardens and prospect it afforded that 
he built therein a summer house for study and contemplation. 
The records of the society show that **the summe of 7 £ 15 s 4 d 
laid out for planting elm trees" in these gardens was allowed 
to Mr. Bacon; and his Essays, the most delightful of all his 
writings, are dated from his ** Chamber in Graie's Inn". The 
trees which Bacon planted in the gardens of the Inn he loved so 
well, grew with his rise and lofty advancement, survived his in- 
glorious, though possibly unjust, fall, and while they yet live 
to delight the beholder, such is the indestructible nature of the 
works of genius that his fame which he confidently committed 
to an indulgent posterity, will long outlive the elms he planted 
and watered and enjoyed."^ The works of our hands are perish- 
able : only the creations of the intellect have the heritage of im- 
mortality. Bacon died leaving a tarnished fame, but Lord 
William Russell was beheaded on Lincoln's Inn Fields, a martyr 

to the King's Court, where the same laws are pleaded and argued, and 
judgments on the same given by judges, men of gravity, ancient in years, 
perfect and graduate in the same laws; wherefore every day in court the 
students in those laws resort by great numbers into those Courts, wherein 
the same laws are read and taught, as it were in common schools." The 
river Fleet — whence the celebrated street and prison of that name — 
flowing past the foot of Holbom Hill, separated the Inns of Court from 
the city. 

7 The solemn and touching words of Lord Bacon's wiU, in which he ex- 
presses his reliance upon the justice of future times, are: ''For my name 
and memory, I leave it to men's charitable speeches, to foreign nations, and 
the next ages". 



ADDRESS, JUDGE JOHN P. DILLON J75 

to the eternal cause of human liberty, leaving to the world, for 
all coming time, the legacy of a spotless life and the unfading 
record of a high and heroic example.® 

We possess but little accurate and definite information of the 
Inns of Court and Chancery until the time of Henry VI (A. D. 
1422-1461). Sir John Fortescue was his Chancellor, and in his 
Panegyric on the Laws of England we have a sketch of the Inns 
as they then existed. This was over four hundred years agjO. 
He describes them as composed of four large Inns having about 
two hundred students each, and ten lesser Inns called Inns of 
Chancery, having about one hundred students each, about 1,800 
in all, and situate in the suburbs of the city. The students were 
chiefly young men of birth, many of them being attended with 
servants, and although he mentions that it was costly to live at 
them he does not give the order or course of instruction or study. 
More than a century later, in the reign of Queen Elizabeth (A. 
D. 1558-1603), Lord Coke® gives a full account of the Inns of 
Court at that time, their names, constitution, reading, moots, 
etc., and he describes the Inner Temple, Gray's Inn, Lincoln's 
Inn and the Middle Temple, as the *'foure famous and renowned 
Colleges or houses of Court". **A11 these" with the Sergeant's 
Inn and the Inns of Chancery, are, he adds, ''not farre distant 
one from another, and altogether doe make the most famous 
Universitie for profession of law, onely, or of any one humane 
science, that is in the world and advanceth itself above all others. 
In which houses of Court and Chancery, the readings and other 
exercises of the lawes therein continually used are most excellent 
and behooveful for attaining to the knowledge of these lawes. "^^ 
I can not enter upon the details of the student's life. He had 

s^'The scaffold was erected in Lidcoln Lin Fields, a place distant from 
the Tower; and it was probably intended, hj conducting Bussell through so 
many streets, to show the mutinous city their beloved leader, once the object 
of all their confidence, now exposed to utmost rigors of the law. ' ' — Hume : 
History of England, Chapter LXIX. 

9 Preface to the third part of the Beports. 

10 In A. D. 1586, in the various Inns of Court and Chancery, the number 
of students in term was 1,703, and out of term was 642; as appears from a 
MS. in Lord Burghley's coUection. — Pearce, p. 79. 
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his Chambers of residence in the Inn. The mode of instruction 
was principally readings and mootings. Minute regulations as 
to dress and discipline were ordained and attendance on re- 
ligious services was made compulsory. 

In this connection it is proper to remind you that there are 
three ranks or degrees among the members of the Inns of Court. 
1. Benchers, or the governing body. 2. Barristers, i. e,, per- 
sons actually called to the bar. 3. Students, i, e,, members 
keeping their terms at the Inns with a view to being called to the 
bar. 

The degrees of legal precedence among the members of the 
bar are these : 1. The highest in rank is the Queen's Counsel — 
the words of appointment in the patent being. **one of our coun- 
cil learned in the law''. 2. The degree of SergeanUaUlaw, the 
most ancient, and formerly the highest, rank at the bar. He is 
required of the King's writ to take the oflSce, the admission to 
which was formerly attended with expensive ceremonies, of 
which only one remains, that of presenting gold rings with mot- 
toes to the Sovereign, the Lord Chancellor, the Judges and 
others.^ ^ I believe that the new Judicature Act provides that 
no more sergeants shall be created ; and Mr. Sergeant Sleigh, the 
one who most recently took the coif, alluding to this pleasantly 
said to me, ** Behold the last Sergeant, or as you would say in 
your country, 'I am the last of the Mohicans.' " 3. The ordi- 
nary Barm^er-at-law, or Counselor. 

Attorneys, special pleaders, and conveyancers constitute, as is 
well known, a distinct branch of the profession, and have no 
rigjit to practice in the Courts. Each of the Inns has numerous 
buildings of its own, consisting of chambers or rooms let for hire, 

11 In Modem Bep. 9, the following curious circumstances relating to 
the rings given by Sergeants on their call is recorded: "Seventeen Ser- 
geants being made, November 4th (21 Car., 11), Sergeant Powis, one of 
the new made Sergeants, coming a day or two after to the King's Bench 
Bar, Chief Justice Keeling told him he had something to say to him, viz: 
that the rings which he and the rest of his brethren had given weighed but 
18s apiece; whereas, Fortescue says (De Laudibus), that the rings given to 
the Chief Justices and Chief Baron ought to weigh 20s apiece; and that he 
spoke not this, expecting a recompense; but that it might not be drawn into 
a precedent, and that the young gentlemen there might take notice of it". 
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mainly to the barristers and students, and belonging to each Inn 
is a large library Hall and spacious kitchen i^d also a commo- 
dious and beautiful hall, used for readings, dining, etc., and a 
Chapel for religious service. The Inner Temple owns and uses 
for this purpose the exquisite Temple Church built by the 
EJnights Templar (an imitation of a temple near the Holy 
Sepulcher), and which was dedicated in A. D. 1185, nearly 700 
years ago. In the Chapels and the Temple Church many of the 
most eloquent and pious of the English divines have exercised 
their sacred office, among whom may be mentioned as familiar to 
us the names of Tillotson, Heber, and Warburton. 

Prom the first institution of the Inns down to about the pe- 
riod of the civil disturbances of 1640, the exiercise of Readings 
was the principal mode of legal instruction therein. The Inns 
were mainly established for this purpose, but provision was 
made only for instructions in the common law. The instruction 
so far as given in the Inns was mainly by Headings and Moot- 
ings. The imcient readings continued only about ''three weeks 
in every Lent and every August of each year,'' until they fell 
off in consequence of the excessive and sumptuous practices 
which will be referred to presently. Mootings were arguments 
of put cases or doubtful questions in the law, between Bencheris 
and Barristers in the Hall of the Inn, in the presence of the 
students. 

The reader was annually elected by the Benchers from the 
most eminent or ablest of the Barristers, and the office was con- 
sidered one of great distinction. The reading consisted of the 
analysis and exposition of some leading statute, or importaiit 
section of a statute, in the light of the common law and the ad- 
judged cases. Many of these readings, relating **to the grounds 
and originals of the law" extending, back to the time of Edward 
VI, are still extant, and the more important of them have been 
published. We owe to this exercise twenty-three readings on 
Fines (27 Edw. I c. 1) by Sir Edward Coke, Reader of the Inner 
Temple, temp. Elizabeth ; a reading on Sewers (23 Henry VIII, 
c. 5) by Robert Callis, Reader of Gray's Inn A. D. 1622, repub- 
lished as late as 1824, and known as Callis on Sewers; on the 
''Statute of Uses" (27 Henry VIII c. 3) by Sir Francis Bacon, 

12 
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also Reader at Gray's Inn (temp. Elizabeth), and many other 
readings by such lawyers as Littleton, Dyer, Plowden, Fitzher- 
bert, and Finch. Many of these readings are still regarded with 
great, and often with authoritative, respect in the Court of West- 
minster Hall. 

The original object of the readings and the kindred exercises 
of mootings was instruction ; but in the course of time the read- 
ings were attended with expensive entertainments given to the 
nobility, judges, and gentry of the kingdom; the expenses fell 
upon the Reader, and often amounted to £1000 in the course of 
two or three weeks — a sum equal in value to two or three times 
that amount in our day. This expensive honor finally caused 
the disuse of readings. During the period when these sumptuous 
entertainments were given by the Readers, the Inns of Court 
were at certain seasons the scene of fantastic plays and masques, 
and riotous revels, which were likewise conducted on an extrava- 
gant scale, and were scarcely consistent with the purpose of the 
Inns as seminaries of legal learning. These were often attended 
by the Sovereigns, the Court, and the nobility, and reached their 
height in the reign of Elizabeth. They continued until the re- 
bellion of 1640, but when the spirit of the Puritan obtained 
ascendancy, entertainments of this character were denounced by 
acts of Parliament as *'the very pompes of the Divell''.** 

As Legal Colleges or Universities it would appear that the 
Inns of Court were chiefly deficient in the want of a general, 
comprehensive, and systematic course of instruction. The course 
was essentially practical — exclusively and distinctively Eng- 
lish. The main purpose was instruction in the common law and 
its statutable modifications and additions. It must have been 
contemplated that much the greater part of a legal education 
should be acquired in other modes than from the brief Readings 
and occasional Mootings. Accordingly, the custom of reading in 
attorney's offices or with a barrister or private tutor has long 
prevailed in England.^' It is called by Lord Campbell ^'the 

12 ' < The Czar of Muscovy, Peter the Great, was present at the Christmas 
revels in the Temple, 1697-8. The last of the revels in the Inns of Court 
took place in the Inner Temple Hall, on the elevation of Mr. Talbot to the 
woolsack, in 1733.'' — Pearce, p. 128. 

18 Smith : Legal Education, p. 157. 
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pupUizing system", which is much the same as reading in law- 
yers' offices in this country, although the pupil is in chambers at 
one of the Inns of Court. 

The Inns of Court maintained their primary and leading char- 
acter as mainly intended for legal instruction until the fifteenth 
century when they became, as we have said, places of gaiety and 
revelry. Their efficiency as seminaries of instruction declined 
and from the middle of the seventeenth century the instruction 
in them was nominal, the real instruction being, chiefly conducted 
in private offices. It is only in our own time that the original 
function of the Inns, as a place of legal instruction, has been 
restored.*^ In 1852, the four Inns acting in concert jointly 
established a uniform system for the legal education of the stu- 
dents, and to that end created five professorships, and students 
were required as a condition of eligibility to be called to the bar 
to attend for one year the lectures of two of the readers, or if 
this were not done to pass a satisfactory public examination.^^ 
The readerships are filled by eminent jurists and the prescribed 
course of instruction is minute and comprehensive. It is grati- 
fying to know that portions of the Commentaries of Chancellor 
Kent and Mr. Justice Story are among those works which the 
students are expected to read. 

The Legal Character of the Inns of Court has been clearly 
ascertained by numerous decisions.^® The adjudged cases estab- 

14 For an excellent sketch of the Instruction given in the Inns of Court, 
see Chancellor Hammond's article in Steiger's Cjclopedia of Education, 
p. 515, title, Law Schools. 

IB In 1872 an enlarged and amended scheme of legal education was pro- 
mulgated hj the Four Inns and is now being carried into execution. 

^8 The principal cases concerning the legal constitution and powers of the 
Inns of Court and the extent of judicial control over them, are Boorman's 
case, March Bep.; Townshend's case, 2 T. Bajmond, 69; Bakestraw v. 
Brewer, Abridg. Cases in Equity, 162; Hart's case (Bex v. Graj's Inn), 1 
Douglas, 354; Lord Bossljn v. JordeU, 4 Campbell, 303; 1 Starkie Bep., 
148; Wooler's case, 4 Bam. & Cress., 855; May v. Harvey, 13 East, 197. 
In Hart's case, »upra, The Judges sustained the Benchers of Gray's Inn in 
refusing to call Mr. Hart to the bar, for the reason, among others, that he 
had knowingly become security for money borrowed of others to a much 
greater amount than he was able to answer. 
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list the following points: The Inns are Voluntary societies and 
not corporations; they have no charters, either from the Crown 
or Parliament. They are self-governed. The Courts can not 
interfere with the internal management of their affairs. In 
respect of their acts or orders affecting members they are not 
subject to the jurisdiction of the Courts of Westminster Hall 
proceeding according to the common law. They can not be com- 
pelled by mandamus or otherwise to admit persons to become 
students or members of the society with the view of being called 
to the bar. This rests alone with the society. When admitted 
as members the visitorial power of the judges attaches, and th^ 
action of the society in refusing to call a member to the bar, or 
in expelling him from the society, or in depriving him of his 
gown, ♦. e,, disbarring him, may be reviewed by the judges on an 
appeal, but no other mode, against the orders complained of. 

The power to call members to the bar seems not to be oppres- 
sively or illiberally exercised, since it appears that during a pe- 
riod of twenty years only three students had been refused 
admission to the bar by the four Inns of Court. 

The most important faculty which the Inns exercise is the 
exclusive power, as legal colleges,^'' to confer the degree of Bar- 
rister-at-law or Counselor, which is an indispensable qualification 
to practice in the Courts of the Common Law. A barrister can 
be created in no other way than by a call by one of the four Inns 
of Court. He can not be created by letters patent, or admitted 
as with us, by the authority of the Court. The Inns of Court 
are thus independent of royal or executive power and no person 
called to the bar is indebted for the station to any authority ex- 
cept the governing body of the Inn of Court to which he belongs. 
To this cause has been attributed the spirit of i^dependence, 
which, in the history of constitutional liberty, has been so often 
displayed by the Inns of Court, and which has at all times char- 
acterized the members of the bar, in asserting legal rights com- 

17 Blackstone styles the Inns of Court as our Judicial University (1 Com., 
23); and Lord Coke in a passage before quoted . styles them the ''foure 
famous and renowned colleges or houses of Court,'' which ''altogether doe 
make the most famous Universitie for the profession of law, onely, that is 
in the world, and advaneeth itself above all others. ' ' 
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mitted to their advocacy or defense. ^'Rare Ben Jonson" who 
it is said assisted his step-father, a bricklayer, in erecting, in the 
reign of Elizabeth, a wall for Lincoln's Inn, dedicated a play^® 
''to the noblest nurseries of humanity and liberty, the Inns of 
Court". 

A person who contemplates a call to the bar is required to be 
admitted as a student, that is, to become a member of one of the 
Pour Inns, which any person of respectable character and at- 
tainments has no difficulty in doing, to dine in the common Hall 
of the Inn a few days in the course of every term, that he may 
be seen and known ; and if unfit, the more readily detected before 
his final application to be called to the bar ; to keep in this man- 
ner ordinarily, twelve terms ; and in addition, under regulations 
before mentioned, the Lectures of the Readers, or Professors, in 
the Inn, or in lieu of such attendance, satisfactorily to pass a 
public examination. Having complied with these conditions, the 
student or member is eligible to be called, and unless some good 
reason appears, is called to the bar. 

Prom this brief sketch it will be perceived that the Inns of 
Court are sui generis in their character. Within them are col- 
lected the great body of the profession in England. The present 
membership of the Pour Inns is about 8,000, of whom 6,000 are 
barristers, and the rest students.*® This legiBi community in all 
its professional relations is governed by its own officers, laws 
and usages. The chambers are let to students and barristers. 
The latter have their offices in them. Unmarried members at- 
tended by servants frequently live within them, and at their 
option take their meals in the dining-hall of the Inn. Each Inn 
has not only its kitchen, 20 but its chapel; not only a complete 
library, but an ample dining-hall and elegant drawing-room 

18 * * Every Man out of his Humour. ' ' 
"Spilsbury: Hist. Lincoln's Inn, Ed. 1873, p. 18. 

20 << In all the Inns of Court and Chancery the important concern of eat- 
ing and drinking seems to have occupied the most attention; instruction, 
such as it was, (consisting of public readings or lectures, and the meetings, 
or arguing of cases) was a secondary object." — Herbert: Inns of Court, 
p. 223. 

''Another apartment [of Lincoln's Inn] forming an essential appendage 



232 I^W^ STATE BAB ASSOCIATION 

adorned with the busts and portraits of its eminent members. 
Each member is thus within the eye, and in a degree under the 
fraternal guardianship, of aU the others; and heretofore, how- 
ever it may be under recent regulations, Benchers, Barristers, 
and Students have participated in the educational, as well as the 
social, life of the Inn.21 

Westminster Hall had been built by William Bufus (A. D. 
1087-1100) more than a century before the above-mentioned 
clause in Magna Charta required the Court of Common Pleas to 
be held ^'in some certain place". It was originally built as an 
annex to the King's palace of Westminster, and its earlier uses 
seem to have been for royal ceremonies and festivities. Prob- 
ably before Magna Charta the ^'Avla Regia^' had its principal 
seat in Westminster Hall ; but after Magna Charta, and probably 
in consequence of it, it is certain that Westminster Hall became 
the seat of the great Judicial Courts, including, for a long period, 
the Court of Chancery, after its establishment as a distinct 
jurisdiction. It has never wholly ceased to be used as the place 
where the coronation banquets of the English monarchs have 
been solemnized with the accustomed splendor, and as the place 

to all collegiate establishments, and without which even the splendid Hall 
would be only suited for the imaginary feast of the Barmecide, is the 
kitchen — 45 feet square and 20 feet high; and connected with the kitchen 
are cellars capable of holding upwards of one hundred pipes of wine, and 
above these, butlers' pantries,'' etc. — Spilsbury: Lincoln's Inn, p. 120. 

''In term-time Mr. Pen showed a most praiseworthy regularity in per- 
forming one part of the law student's course of duty, and eating his din- 
ners in the Hall. Indeed, that Hall of the Upper Temple is a sight not un- 
interesting, and with the exception of some trifling improvements and 
anachronisms which have been introduced into the practice there, a man may 
sit down and fancy that he joins in a meal of the seventeenth century. The 
bar have their messes, the students their tables apart; the benchers sat on a 
high table on the raised platform, surrounded by pictures of judges of the 
law and portraits of royal personages which have honoured its festivities 
with their presence and patronage." — Thackeray: Pendennis, Chap. XXIX. 

21 Works consulted in the foregoing sketch of the Inns of Court : Black- 
stone Com., Introductory Lecture: Smith's History of Education for the 
English Bar; Pearce: Guide to Inns of Court, London, 1855; Spilsbury: 
Lincoln's Inn and Library, 2d Ed., London, 1873; Herbert: Antiquities of 
Inns of Court, London, 1804. . 
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for the trial of peers, and of official personages charged with 
great crimes and misdemeanors. But its distinctive character 
has been acquired in consequence of having been for centuries 
the seat of the great courts of justice of the realm. 

Among the most finished pieces of word-painting in the lan- 
guage, is Lord Macaulay's well known reference to the main 
Hall as the place for the trial of the impeachment of Warren 
Hastings. You recall his words: '*The place," he says, **was 
worthy of such a trial. It was the great hall of William Ruf us, 
the hall which had resounded with acclamations at the inaugura- 
tion of thirty Kings, the hall which had witnessed the just 
sentence of Bacon, and the just absolution of Somers, the hall 
where the eloquence of Strafford had for a moment awed and 
melted a victorious party inflamed with just resentment, the hall 
where Charles had confronted the high court of justice with the 
placid courage which has half redeemed his fame.'' The great 
essayist by his love for dramatic effect, and by his immediate 
subject, which was the trial of the extraordinary man to whose 
valor and genius Britain's monarch owes today her title of 
''Empress of India", and her rule over the 275,000,000 of her 
Indian subjects, overlooked the less striking, but after all the 
chief, glory of the place, as the source whence English justice 
for more than six centuries has gone forth in its silent but ex- 
haustless flow, to the ''business and bosoms" of men, throughout 
the entire realm, and whose principles are the rich inheritance 
of all English-speaking people in every part of the globe. When 
Westminster Hall is mentioned, the world thinks of it as the seat 
of the Judicial Courts and the fountain of English Justice. Its 
permanent glory is derived, not from coronation banquets or the 
imposing spectacle of an occasional State trial, but because it is 
indissolubly associated with the history and development of the 
English law, with the renown of great judges, with the fame of 
learned lawyers and eloquent advocates. 

Peter the Great, visiting Westminster Hall in term time, was 
struck with the throng of men in wigs and gowns crowding the 
Hall, and upon being informed that they were lawyers, ex- 
claimed, "Lawyers ! Why, I have only two in all my dominions, 



184 ^^^^ STATE BAB ASSOCIATION 

and believe I shall hang one of them the moment I get back."^ 
Lawyers and judges belong to a free people, and there was not 
then, and there is not now, in all the wide and barren expanse of 
despotism between the Crimea and Siberia, any such monument 
to the glory of the Bussias as Westminster Hall. 

The System of Law taught in the Inns of Court and applied 
and enforced in Westminster Hall and the Courts of Chancery, 
comprehensively known as the system of English Jurisprudence, 
while having, it must be confessed, many defects, is, upon the 
whole, as exemplified in the Judicial History of England since 
1688, and of its colonies, and of the United States, the best sys- 
tem which the world has ever known. 

One of the chief excellencies of this system is the independent 
and stable tenure of the Judges; and its two leading peculiarities 
are the trial by jury and the doctrine of stare decisis, or the 
authority of adjudged cases as precedents. 

Upon each of these topics I venture to submit some observa- 
tions for your thoughtful consideration. I regret that the lim- 
ited time that remains to me will admit of only the most rapid 
glance at the subject. 

The deserved confidence which the whole world feels in the 
justice which is administered in the English Courts is almost 
wholly due to the character of the English Judges. They are 
regarded with an almost sacred reverence by all classes of her 
majesty's subjects. They are selected from the most eminent of 
the profession. They hold their office during good behavior. 
Ample salaries enable them to give without distraction or anx- 
iety their time and energies to the duties of their office. A stable 
and permanent tenure secures that independence both of popular 
and royal favor, which is essential to a good judicial system and 
to the fearless administration of justice.^ (Gentlemen, I can 
only add that whenever we depart from these sound principles, 
whenever we weaken the independence, or degrade the dignity 

22 Memoirs of WestminBter HaU (Am. Ed.), p. 62. 

2s < ' EverTthing which compromises or lessens the independence of the 
judicial power compromises the good administration of justice. The ju- 
diciary should be the organ of the law, and not an instrument of govern- 
ment; it renders judgmenU not services," M. Glasson: ''Elements dn 
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of the judicial office, either by the mode of selection, or by the 
tenure, or by the inadequate compensation of the Judges, or in 
any other mode, we make a most serious mistake, 

I am not able to state how the trial by jury is regarded in its 
practical workings at the present time by the lawyers, judges, 
and the pubUc in England, nor whether it there maintains its 
ancient popularity ; but in this country, I think it is not too much 
to say that its favor has much declined. Many of the best law- 
yers of the largest experience, in their lighter moods, openly 
ridicule it, and in their more serious moods, openly denounce it. 
This state of opinion is deeply to be regretted, for no institution 
can long survive its usefulness, or flourish when its roots cease to 
cling about the popular heart and to draw life from the popular 
favor. 24 I have given some thought and reflection to this subject, 
but have time to state only the conclusions reached. 
- I. I consider the trial by jury an essential part of our judicial 
system. It is a cherished tradition. It is protected from legis- 
lative violation by the National, and by all of our State, Consti- 
tutions. It belongs to our free institutions. It springs out of 
them and tends to support and perpetuate them. In criminal 
cases there is no substitute that would be acceptable to the pro- 
fession or endured by the people. In the solemn act of passing 
upon the guilt of those charged with offenses against the public 
the jury represent the majesty of the people as a whole,^* and 
when acting under the guidance of a capable judge, their ver- 
dicts are almost always right. In the occasional cases where the 
offender has been almost more sinned against than sinning, but 
which can not be anticipated or excepted from the criminal code, 
and where the offender is consequently technically guilty and a 

Droit Prangais", p. 212; 11 Am. Law Bev., 677. Mr. Merrill (11 Am. 
Law Bev., 677) says, ''it is difficult to know whether, in popular estimation, 
the judges are always, in point of fact, entirely independent of the execu- 
tive. " M. Glasson pays a high compliment to the "traditional integrity, 
great enlightenment and the gravity of morals" of the French Judges. 

24 < ' No political institution can endure which does not rivet itself to the 
hearts of men by ancient prejudice or acknowledged interest.'' — 1 Hallam; 
Middle Ages, Chap. II, Part II. 

2B Prof. Amos : Sciences of Law, Chap. X, Am. Ed., p. 267. 
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judge acting on his oath would be so bound to decide, the jury 
administer an irregular equity system, not capable of being de- 
fined and formulated, nor of a nature to be expressly sanctioned 
by the law-giver, but which satisfies the judgment and conscience 
of the community without overturning the criminal statute, 
which still stands intact, as rigid and inflexible as before. 

II. But civil controversies, especially in modem times, are 
much more complicated than criminal trials, and the verdicts of 
juries are much less satisfactory. This is largely owing to ob- 
vious causes. 

1. Juries ought always to be, but too frequently are not, com- 
posed of the best citizens in respect of intelligience, moral char- 
acter, and business experience. 

2. Judges have been deprived in many of the States of some 
of the powers necessary to secure a true verdict, and fail to exer- 
cise there and elsewhere the power to correct the mistakes of 
juries by an unrestrained exercise of the right to grant new 
trials. 

In many of the States, statutes have been passed which de- 
grade the judge as the presiding and guiding intelligence at the 
trial, into an officer whose functions rather resemble those of a 
moderator than those of a judge. He is forbidden to charge upon 
the facts, to sum up the case upon the evidence, to express any 
opinion upon the value of the testimony, and is required to con- 
fine his charge or instructions to a barren, and, to the jury, often 
unintelligible, statement of the law of the case ; and is sometimes 
required to give or refuse instructions in the precise form in 
which they are adroitly framed by counsel.^^ 

2« Missouri. — * * When the evidence is concluded, and before the case is 
argued or submitted to the jury, either party may move the Court to give 
instructions to the jury on any point of law arising in the case, which shall 
be in writing, and shall be given or refused; the Court may, of its own 
motion, give like instructions." (2 Wagner, Mo. Stats., p. 1046, Sec. 47.) 
The construction of the statute, or at all events the settled practice in Mis- 
souri is, that if there is any testimony, however slight, relative to the issue, 
such evidence must be submitted to the jury. Hays v. Bell, 16 Mo., 496; 
Houghlating v. Ball, 19 Mo., 84; McKoun v. Craig, 39 Mo., 156. 

Wisconsin. — The statute of Wisconsin, after requiring that the charge 
shall, in all cases, unless waived by counsel, be in writing, and providing 
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All such legislation implies a distrust of either the capacity or 
the integrity of the judges. This is an unfair implication. It 
does not express the deliberate or general judgment of the com- 
munity. Such statutes are based upon a wrong principle, and 
produce bad results. Let the blame for such legislation be placed 
where it belongs. It has originated, I believe, in every case, not 
with the people, but with some lawyer who has been disappointed 
by the conscientious discharge on the part of some independent 
judge of his whole duty. 

that if any judge shall ''make any comments upon the law or facts to the 
jury on the trial of any cause, without the same being reduced to writing 
before it is given, any judgment which shaU be rendered upon the verdict 
shall be reversed," adds that the judge "shall give each instruction asked 
for by counsel, without change or modification, the same as asked, or shall 
refuse each in full.'' (2 Eev. Statutes of Wisconsin — Taylor's — p. 1496, 
Sec. 15.) 

Illinois. — "The Court, in charging the jury, shall only instruct as to the 
law of the case," which must be "reduced to writing: instructions asked, 
and not given, must be marked 'refused,' those allowed must be marked 
'given,' and there shall be no modification or qualification, or explanation 
thereof, except in writing." (Rev. Stats. HI., Hurd's Ed., 1877, p. 740, 
Sees. 52, 53, 54.) And "Juries in all criminal cases shall be the judges of 
the law and the fact." (lb., p. 405, Sec. 431.) 

Mississippi. — All instructions must be in writing, and "No judge in any 
case, civil or criminal, shall sum up or comment on the testimony, but it 
shall be lawful for the judge to charge the jury upon the principles of law 
applicable to the case, at the request of either party." (Bev. Code 1871, 
Sec. 643.) 

Arkansas. — "The reading of law books to the jury shall he allowed in 
aU cases, and after the argument or submission of a cause to the jury the 
Court shall then charge and expound the law to the jury." (Act of Jan- 
uary 19, 1861, Laws of Arkansas, A. D. 1861, p. 325. Since repealed.) 

Iowa. — Either party may request instructions to the jury on points of 
law, which shaU be given or refused, or given as modified by the Court, in 
writing. The Court may, also, of its own motion, charge the jury, in writ- 
ing, and no oral explanation thereof shall be allowed. (Code of Iowa, 1873, 
Sees. 2784, 2788.) And so in criminal cases. (lb.. Sees. 4440, 4441.) 

North Carolina. — "No judge in giving a charge, shall give an opinion 
whether a fact is fully or sufficiently proven, such matter being the true 
office and province of a jury; but he shall state, in a plain and correct man- 
ner, the evidence in the case, and declare and explain the law arising there- 
on." (Battle's Bevisal of 1873, p. 197, Sec. 237.) 
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Under the practice required by these statutes, mistaken ver- 
dicts are greatly multiplied. At the same time, as an indirect, 
although unintended, consequence of other legislation, judges 
have been led to pay too much respect to erroneous and eccentric 
verdicts. I have known judges who boasted that they had never 
set aside a verdict. The evil is increased by the great prevalence 
of the false principle known as the scintilla doctrine, viz.: if 
there is a scintilla of evidence the case must go to the jury; 
whereas the true doctrine is that approved by the Supreme Court 
of the United States, namely ; that no case ought to be submitted 
to a jury where the evidence in favor of the party who asks the 
submission is so weak that a verdict in his favor ought to be set 
aside by the court. ^'^ 

The injustice often produced by the scintilla doctrine and by 
the refusal of the trial court to interfere with verdicts, is made 
final by the refusal of the appellate court, except in cases of the 
most flagrant wrong, to interfere with the discretion of the trial 
court refusing a new trial. 

It is mainly to these causes, some of which are produced by un- 
wise legislation, but all of which, happily, are remediable, that 
the trial by jury has declined to such an extent that it has come 
in many places to be an avowed maxim of professional action : a 
good case is for the court, a bad or doubtful case is for the jury. 

Another distinctive feature of the system of law which we 
have derived from England and the Courts of Westminster Hall 
is the doctrine of stare decisis or Judicial Precedents. In other 
contemporary systems of jurisprudence the decision of a cause 
is of no binding force in any other court or even in the same 
court; 28 hence reports of decisions have little practical value 

27 The Supreme Court of the United States, after some apparent fluctua- 
tion of opinion, has rejected the scintilla doctrine and adopted for the 
Federal Courts the English rule on the subject, viz.: "That in every case, 
before the evidence is left to the jury, there is a preliminary question for 
the judge, not whether there is literally no evidence, but whether there is 
any (including aU the inferences which the jury can justifiably draw there- 
from) upon which the jury can properly find a verdict for the party pro- 
ducing it." Per Mr. Justice Miller, in Pleasant v. Fant, 22 Wallace, 116. 

28 << Outside of the particular case decided, the interpretation of the law 
given by the judges has no authority and binds no one. It is not binding 
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and are comparatively few. In tte English law the doctrine of 
judicial precedents has already produced a mountainous mass 
of Law Reports and the number is increasing, with undiminished 
rapidity. The reports are extant from the beginning of the 
reign of Edward II. They embody the wisdom of the Bar and 
Bench for many generations. They contain the record of the 
djevelopment of the Common and the Equity law of the realm. 
''English jurisprudence," says Burke, ''has not any other sure 
foundation, nor, consequently, the lives and property of the 
subject any sure hold, but in the maxims, rules, principles, and 
judicial traditionary line of decisions, contained in notes taken 
from time to time, and published mostly under the sanction of 
the judges, called Reports." Lord Brougham observed that 
"with an enlightened Bar, and an intelligent people, the mere 
authority of the Bench will cease to have any weight at all if it 
be unaccompanied with argument and explanation." 

The growth of legal literature and the multiplication of the 
reports is at once marvelous and alarming. Lord Coke after 
enumerating the legal treatises of his time says, "thus have you 
fifteen books or treatises, and as many volumes of Reports be- 
sides the abridgments of the common law and divers great vol- 
umes of the statutes and acts of Parliament." 29 Since that 
time, however, these fifteen treatises have multiplied into as 
many hundreds, and of English, Colonial, and American Reports 
we have an unnumbered multitude. In thirteen years, since 
1865, the council of Law Reporting in England have issued over 
one hundred volumes, and I estimate that not less than sixty 
volumes of Reports are annually published in this country. We 
stand appalled at this amazing and continuing growth. What 
is to be the result, the wisest can not foresee. The Reports seem 
to be a necessary evil. The lawyer who reads and uses them is 
more than a match for the lawyer who does not. We complain 

upon other courts, nor even upon the tribunal which has pronounced it. If 
another cause, entirely new, but in all respects similar, comes before the 
Court, it is free to follow the former interpretation, or to adopt a new one. ' ' 
— Mourlin: EipStitions Ecrites sur le Code Civil. Vol. I, p. 63, Sec. 91; 
11 Am. Law Beview, 679. 

20 Preface to the third part of his Reports. 
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of the number of leptiihi mkI of the esBfikting judgments to be 
found in them, but no judge can estimate hoiw rnmik fafr ia in- 
debted to them and how much he is dependent on them untiF h» 
reflects how legal truth has been settled, and how utterly lost he 
would feel if by some great calamity all the law Treatises and 
Reports were suddenly destroyed. Where is this to endT WiU 
it break down under its own ever-increasing and insupportable 
weight, and remit us, in this regard, to the condition of the 
countries whose jurisprudence is based upon the Civil Law? 
Or will it end in each of our states building up by legislation and 
adjudication a system of laws of its own so that the lawyers and 
judges therein will not, in general, look elsewhere for light ? Or 
WiU it end in Codification? By which I mean not a mere Re- 
vision of Statutes or a Digest of Decisions, but a complete Code 
containing not merely the written law, but a methodical state- 
ment of the settled fundamental principles of the unwritten law 
in its leading departments, and as far as practicable settling 
points upon which conflicting opinions exist. Codification in this 
general sense is, in my judgment, the true solution of the dif- 
ficulty; for, as Lord Mansfield has well pointed out, **the law 
does not consist of particular cases, but of general principles, 
which are illustrated and explained by those cases. "^^ The 
present Chief Justice of England, Lord Cockbum, whose views, 
on any subject connected with law, are entitled to the highest 
respect, although avowing himself ^^a strong supporter of Codi- 
fication'', very decidedly, and I think soundly, holds the opinion 
'Hhat any attempt at Codification which is partial or incomplete 
can only be productive of confusion and mischief."*^ But if 
full and complete Codification of the law is an undertaking 
more stupendous than the building of the Pyramids, it is one 
infinitely more glorious. The ruler or statesman under whose 
auspices it is accomplished will go down to posterity hand in 
hand with Justinian. 

This is a work which in its full scope Congress would scarcely 
feel justified, if, indeed, authorized, to enter upon. It is one so 

so Bex V. Benbridge, 3 Douglas, 382. 

31 Introduction to Stephen's Digest of the Criminal Law. 
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▼ast and difiScult as to place it quite beyond the reach of any 
single American State adequately to accomplish. Perfect and 
complete codification is necessarily the work of years, and can 
only be well performed by a large commission of lawyers of the 
ripest learning and largest experience in the special subjects 
assigned to them, and to be ef&cient must have the sanction of 
the legislative authority. Partly from conservative doubts as to 
the wisdom of codification, and partly from the magnitude of the 
work, Parliament hesitates, and the courts are still left in the 
confused sea of fragmentary legislation and multitudinous ad- 
judications.^^ 

The basis of American Jurisprudence is that system of law to 
which I have alluded, and with which the Inns of Court and 
Westminster Hall are associated. It is not a perfect system. 
The common law was, indeed, crude, and its imperfections have 
not been wholly removed and its deficiencies supplied by legisla- 
tion and by the splendid system of Equity Jurisprudence with 
which it has been supplemented. It still exhibits but too many 
touches and traces of its human origin ; but point me, who can, 
to any system worthier of higher admiration for its substantive 
principles, or which has accomplished better results. Its founda- 
tions were laid in the dim twilight of modem civilization, before 
the era of written English history, and beyond the period of 
memory or the reach of tradition. 

To the building up of this system many generations of judges 
and lawyers have brought all their wisdom, learning, and ex- 
perience. The workmen have died, but the work, like the build- 
ing of the Cathedral of Milan or of Cologne, has gone steadily on. 
Those glorious edifices will eventually be finished, but the law 
ever advances toward an unattainable completion. 

The majestic intellectual structure of our Jurisprudence, 
massive, grand, and venerable, standing unmoved in the tide of 
history, has witnessed the rise and fall of dynasties^ but amidst 
all these changes, its peaceful workmen, ^'carrying a trowel to 

S2 The existing English Law " is a system of colossal dimensions. The 
community which immediately obeys it, has ceased to profess to be acquaint- 
ed with it, and consents to be dependent for a knowledge of it on various 
classes of experts." — Sir Henry Maine. 
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build, but no torch to bum," have kept on with their labors, 
now stren^hening its foundations, now removing some unsightly 
angle, anon lighting up or clearing out some dark passage, now 
adding to its size and improving its symmetry and usefulness, 
and at all times carrying its walls still higher toward the skies; 
thus preserving and adapting it to the ever-changing and multi- 
plying wants of society. 

For this system with its popular institutions, the grand md 
petit jury, and for its regard for individual rights which raises 
it above and distinguishes it from every other; for Magna 
Charta; for the writ of Habeas Corpus ; for the Petition and Bill 
of Eights; for its grand historic association; for Hampden and 
ship money; for Burke's lofty accusation of Hastings; for the 
verdict of the honest and independent jury which acquitted the 
seven bishops ; for the illustrious names which have adorned it — 
Hale, Holt, Somers, Hardwicke, Mansfield, Kent, Story, Mar- 
shall ; for the social order it has given and municipal liberty it 
has propagated and secured ; for the even-handed and enlightened 
justice it has dispensed ; for the light it has supplied to my dim 
vision as a Judge, I must be pardoned if I feel that I must cOme 
into its ideal presence unbonneted and for expressing, on so fit an 
occasion, to the assembled Bar of the State, something of the 
admiration of an enthusiast, the veneration of a worshiper, the 
homage of a disciple, and the gratitude of a citizen. What a 
marvelous growth it has had! It has followed the flag of Eng- 
land wherever it has been planted throughout the globe. If a 
member of one of the Inns of Court or a lawyer from West- 
minster Hall shall visit today the august judicial tribunal of the 
nation which sits at Washington, or any court on th6 Atlantic 
sea-board, or on the lakes, or on the Mississippi, or at the base 
of the Rocky Mountains, or on the shores of the Peaceful Ocean, 
or beneath Indian skies, or 

''B7 the long wash of Australasian Seas 
Far off", 

he will find lawyers quoting from, and the Judges guided by, the 
decisions of Westminster Hall. Such and so vast is the intel- 
lectual Empire of the Common Law ! Such and so glorious are 
its peaceful and beneficent conquests ! 
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Gentlemen, we ''stand at the confluence of the greatest num- 
ber of streams of knowledge flowing from the most distant 
sources that ever met at one point. "^^ 

The law, ''like all human systems, will ever advance nearer to 
perfection, and ever fall short of it.''** 

Our special duty is to carry forward the work of improving 
the law in our day and generation so that we may leave it in 
better condition than we found it. This can only be done by an 
adequate conception of the sources, the nature, and the end of 
law. Our law is a complex system of conventional and positive 
rules, and of great fundamental principles of natural justice, 
based upon the reason and the conscience of mankind. The 
cultivated lawyer does not undervalue positive regulations, or 
f onns and precedents, but his vision is not bounded by them, and 
he delights to ascend to higher altitudes, which offer to him a 
broader horizon and a more glorious prospect. He is thus en- 
abled to perceive that the law has its springs in the realms of an 
elevated morality, hard by the throne of God, and that its waters, 
which are meant, like the leaves of the Tree of Life, for the heal- 
ing of the Nations, although they may be discolored, for the time, 
"from the soils through which they run," never lose the sweet- 
ness and purity derived from their original source, howsoever far 
they may flow, or to whatsoever uses they may be applied. 

Fifth Annual Proceedings State Bar Association, 1878: 9. 

88 Mackintosh 's Lectures on the Study of the Law of Nature and Nations, 
given in the Inns of Court, June, 1799. These lectures filled the Hall of 
Lincoln 's Tun ' ' with an auditory such as never before was seen on a similar 
occasion." "All classes were there represented — lawyers, members of 
Parliament, men of letters, and country gentlemen, crowded to hear him. ' ' — 
Life of Sir James Mackintosh. 

84 Sir William Jones ' Preface to the Speeches of Isaeus. The law ' ' like 
all human systems, will ever advance nearer to perfection, and ever fall 
short of it. Li the course of his inquiries he (the student of law) will con- 
stantly observe a striking uniformity among all nations, whatever seas or 
mountains may separate them, or how many ages soever may have elapsed 
between the periods of their existence, in those great and fundamental 
principles, which, being clearly deduced from natural reason, are equally 
diffused over all mankind, and are not subject to alteration by any change 
of place or time; nor will he fail to mark as striking a diversity in those 
laws, which, proceeding merely from positive institution, are, consequently, 
as various as the wills and fancies of those who enact them." 
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OF 

JUSTICE SAMUEL P. MILLER 

Delivered before the Iowa State Bar Association, at Des Moines, 

May 13, 1879. 

The Ideals of the Legal Profession. 

Oentlemen of the Association of the Bar of the State of Iowa: 

It is with no ordinary satisfaction that, in response to your 
invitation, I appear before you this evening. On a similar oc- 
casion I stated, a few months ago, to the representatives of the 
bar of New York, that judges and practitioners are all members 
of a common profession, engaged in the pursuit of a common 
object ; namely, the pure, the efficient, the perfect administration 
of justice so far as that is attainable among men. I think I was 
justified in thus alluding to the relation between the bar of that 
State and myself. 

But I crave your indulgence if I take this opportunity, not 
altogiether an unfit one, to recall some of the incidents of the 
much more intimate relations which I have heretofore borne, 
and which, I trust, I still bear, to the profession in this State, 
and to give expression to feelings which are inseparable from 
the occasion. 

It is now about thirty years since I became a member of the 
bar of the State; a period long enough to enable me to recall 
many a friend and associate who has gone to plead his cause 
before a bar where justice is tempered with a mercy unknown to 
human laws. 

When, after twelve years of active practice in the courts of the 
State, some personal and professional friends were kind enough 
to suggest my name as a proper person to fill one of the two 
vacancies then existing in the Supreme Court of the United 
States, I was comparatively unknown as a lawyer outside the 
borders of Iowa. It was, therefore, due, in an unusual degree, 
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to the heartiness and unanimity with which the bar of my own 
State recommended my appointment that the application was 
successful. It was a time of great political excitement and I 
have always felt peculiarly gratified that members of the bar 
who were zealous Democrats vied with those of the Republican 
party, of which I had, since its first organization, been an active 
supporter, in the sincerity and vigor of their recommendations. 
I do not recollect that any lawyer in the State, of either political 
party, who was applied to for the use of his name declined to 
give it. 

But this is not all. When, after ten or twelve years' service 
in that court, a new Chief Justice had to be appointed by reason 
of the death of Judge Chase, the bar of the State, by a spon- 
taneous movement, a movement unsought by me — for I was 
then in Europe — a movement, I am happy to say, responded to 
by the entire circuit over which I have so long presided, pre- 
sented my name to the President as its choice for the place. 

And now, gentlemen of the Iowa Bar, I must say to the first 
collective representation of that bar which I have had the privi- 
lege to address, that whatever of praise or blame I have received 
or may be entitled to for my judicial career, and however I may 
have been gratified by expressions coming to my ears in that 
connection, perhaps far too flattering, it is with deeper sensi- 
bility and more grateful memory that I recall that earliest and 
spontaneous expression of the estimate in which I was then held 
by my generous professional brethren of this young and noble 
State. 

I fear this may seem egotistical, but I mention it for two rea- 
sons: 

First. To show that your early confidence in me was not mis- 
placed ; and 

Second. To excuse me if, in what I shall further say to you, 
I assume a tone of patriarchal admonition, justified, I hope, by 
these proofs of your consideration and by seventeen years' ser- 
vice and observation among you and at Washington City. 

In the opportunity which this varied experience has given me 
of observing the characteristics of the profession, as they show 
themselves in connection with different localities, I have had no 
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occasion to be ashamed of the learning or the intelligence of the 
Iowa Bar. 

In vigor of thought, in extent of professional knowledge and 
in zeal and fidelity to their clients, they compare favorably with 
their brethren of the older States, and this, I think, is true of the 
bar of the Northwest generally. 

There is, however, a disadvantage under which you labor in 
this comparison, which has forced itself upon my observation, 
and of which, as you are possibly unconscious, I may be able to 
do you a service by faithfully disclosing it. 

It is difficult to find a single word to express what I mean, but, 
if I must select a word, I should say your Eastern brethren, 
taken as a whole, are your superiors in training. 

They do not know more than you do, but they use what they 
do know with more skill. Their materials are better arranged. 
Their forces are better marshaled. Their resources are better 
culled and sifted, and the results presented to the court in a 
more methodical order, and, therefore, better and more readily 
apprehended. 

This is the result of careful discipline, as much so as the most 
effective use of an army is based on the perfect discipline of the 
soldier. As the most brilliant military genius cannot handle 
with assured success a raw and undisciplined army, so the most 
learned lawyer will be unable to avail himself of his treasury 
of knowledge until he has trained himself to the skillful use of 
that knowledge in its practical application to the business of the 
courts. 

You will perhaps be surprised when I tell you that the ablest 
lawyer of this or any other bar, when he is for the first time ap- 
pointed a judgje, has to learn his trade, as much as the mechanic's 
apprentice. Of course I do not mean by this that he has to learn 
the law, for I am supposing him to be learned in the law. But 
what the apprenticed mechanic learns of his master is not the 
science of mechanical forces, at least not mainly that. What he 
does acquire in that apprenticeship is skill in the use of his tools. 
This is precisely what I am saying of a new judge. Let me illus- 
trate this from my own experience, for it is closely related to 
training in a lawyer. It is in fact the same thing. I am very 
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sure that it does not take me half the time now that it did at first 
to eliminate from a complex case presented to me for decision 
what is irrelevant or immaterial, and to ascertain the point of 
conflict necessary to be decided. And this is equally true wheth- 
er the contest be one of law or of fact, or both. By practice and 
attention I can listen to a lawyer, read a document offered in 
evidence, pass with him lightly over the formal parts of the 
instrument, and when he comes to the vital matter, the few 
words, perhaps, which alone touch the issue, I catch their precise 
meaning, and if I do not get that clearly I stop him there until 
I do. It is rare that I need go over that instrument again. So, 
I have acquired, I hardly know how, except by practice — by 
training — the faculty of taking an immense record of five hun- 
dred or one thousand pages, and turning at once to the material 
and in one-third the time it took me when I first went on the 
bench, I gather the material for my judgment, without digesting 
a mass of useless chaff. 

So of briefs of counsel. A judge who for the first time has 
presented to him in an important case one of those things called 
by way of joke, I suppose, a brief, of one hundred to two hun- 
dred pages, with citations of authorities under twenty heads, 
taken indiscriminately from a digest, is appalled. But the prac- 
ticed judge soon gets the ear-mark by which he recognizes the 
cases which are in point, and those which are not, and gives his 
earnest attention to the former. 

In short, he learns how to handle the tools by which his judg- 
ment is fashioned. If this be true of the labors of the judg^, 
how much more is it so of the lawyer? 

The practice of the law is an art. There is no question that, 
like painting or sculpture, there is necessary to its perfect at- 
tainment a certain native genius for its pursuit. But this does 
not mean, as in those arts, imagination, taste, a delicate sense of 
beauty in form or color. In the law a much more useful, and a 
much more common quality, is the native foundation of success. 
It is a sound judgment, a clear head, a strong development of 
the reasoning faculty, a capacity to reduce all propositions to the 
test of sound logic, without regard to the syllogisms of Aristotle 
or Whately, and independent of rhetoric as a science or an em- 
bellishment. 
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But this natural faculty > like all other gifts of nature, is sus- 
ceptible of vast improvement in its use by cultivation, by polish, 
and, above all, by training. 

I confine myself, for the present, to the latter. And by this 
training I mean the exercise of the faculties in the best mode 
possible, of presenting your case to the tribunal which must de- 
cide it; I mean the restraint which use enables you to impose 
upon an exuberant imagination, the caution which experience 
teaches, of careful statement and safe movements, the courage 
which familiarity inspires in battling for the right, and, above 
all, the skill which is acquired by constant observation, practice, 
and correction in setting forth your case in the strongest light, 
and the most inviting aspect. 

It is a very common error, when a lawyer has adroitly made an 
unwilling witness tell the truth; or more frequently, when he 
has made a telling argument to court or jury, delivered with a 
captivating ease and grace, for the ordinary listener to imagine 
that it cost no labor or trouble. I have heard men who had the 
sense and taste to admire such a speech, declare in the utmost 
good faith that they were themselves intended by nature for 
lawyers, because they caught with such readiness the force and 
beauty of the argument, and saw with clearness the proposition 
it sustained. But the experienced opponent, or the observing 
judge, could see without difficulty that the apparently artless 
impromptu address was the perfection of art itself, concealing 
the long and laborious study previously given to the case, the 
careful and systematic mode of presenting it, determined on be- 
fore the orator had opened his mouth. All the important propo- 
sitions maturely considered, and in the critical exigency of the 
argument, the very words selected in which it is to be expressed. 

All this is the result of training, of constant and thoughtful 
criticism on your own style, of careful preparation for every 
occasion ; of a review, after the effort is over, of the manner in 
which it has been made, and a considerate resolution to profit 
in future by any failure or defects that may be discovered. 

Let me give you at once an illustration of what I mean, and 
an example for your guidance. It is a story told me of Mr. 
Webster by the late Benjamin R. Curtis, formerly a Judge of 
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the Supreme Court of the United States. He said that quite 
early in his professional life he had been employed as a junior 
counsel to Mr. Webster, in an important case. A consultation 
being necessary, Mr. Webster invited him to call at his office at 
as early an hour after daylight as he could find convenient. 
When he arrived he found Mr. Webster, with the papers on the 
table before him, a pen in hand, and several sheets of paper 
written over. '*I am very glad to see you,'' said Mr. Webster; 
*'I have been taxing my brain for the last five minutes for the 
proper word in the sentence I am just writing, and can't call it 
up. Perhaps you can assist me." After some suggestions the 
proper word was found, to Mr. Webster's delight, and the con- 
sultation proceeded. 

It is no wonder that Mr. Webster's addresses are the models 
commended to youthful orators today, or that when delivered 
with scarcely a gesture or a movement, beyond the expression 
of those deepset eyes, and a face in which intellect seemed en- 
throned, they should have moved the hearts of his hearers and 
convinced their judgments as no other man of his day could do. 

In this familiar talk to the bar of my own State, I cannot pass 
the name of Judge Curtis, having once called it up, without an 
observation or two on that remarkable man, which will be found 
to illustrate the tenor of my address in the same manner that the 
anecdote of Webster does. 

In all ages and coiintries, since letters have enabled the race 
to preserve human tradition, men have been singled out as stand- 
ing without rivals in their peculiar fields of exertion. Demos- 
thenes and Cicero, as the orators of Greece and Rome, are of this 
class; Lord Mansfield, as a common law judge, and Lord Hard- 
wicke, as the master builder, if not the founder, of our system in 
equity jurisprudence, are, in my opinion, entitled to the same 
preeminence among Englishmen. 

Erskine, though a sad failure as Lord Chancellor, is, beyond 
all question, the first advocate that English or American history 
has to exhibit. I mean first, as standing on a pinnacle no other 
advocate, merely as such, has ever reached. 

In this sense I pronounce Benjamin R. Curtis the first lawyer 
of America, of the past or the present time. I do not speak of 
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him as a jmisty nor as a judge. I do not speak of him as an ad- 
Yocate alone or speciaDy, nor as a counselor ; I speak of him as a 
lawyer, in full practice in all the courts of the country, State and 
National; as engaged in a practice which embraced a greater 
variety of questions of law, and of fact, than is often to be found 
in one man's experience. 

I am not unmindful of the reputation of Pinckney and Web- 
ster, nor of what Judge Story has said of his impression of the 
former. But Mr. Webster was so much more statesman than 
lawyer, and his labor and thought given so much more to politics 
than to the profession, that we rather conjecture what he might 
have been as a lawyer than what he actually was. Pinckney, no 
doubt, was the most finished and effective orator that ever ap- 
peared in the Supreme Court of the United States. It is to be 
remembered that he was a full generation earlier than Curtis, 
and lived at a time when oratory was a much more potent means 
of success, both in the judicial and legislative forum, than it is 
now. In this respect, doubtless, Curtis was excelled by Pinckney 
and Webster, and, perhaps, many lawyers of his own day, though 
he was by no means deficient in the winning graces of manner 
of an impressive speaker. 

But what I desire to say is, that in analytical capacity to dis- 
cover the principles of law which were involved in every case 
that came before him, and take a correct and truthful view of 
the facts of such a case, however complicated, and, above all, in 
the power of presenting these principles and facts to the court 
and jury, and impressing them by sound and convincing argu- 
mentation. Judge Curtis has never had an equal in this country. 
He had the capacity to see the points which were decisive of the 
ease, and the manly courage to discard everything else. The 
highest tribute to his skill and learning as a lawyer, and his 
frankness with the court, which I can think of, and which I 
can pay with strict truth, is this : That of the many causes I have 
heard him argue in the Supreme Court, all were decided upon 
some ground discussed by him as material to the result. He se- 
lected his own field of battle, and whether he won or lost, the 
issue was fought out on that ground, and his opponent could not 
escape from that battle-field till one or the other was the victor. 
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Now for the application of this episode to the general course 
of my remarks, Judgie Curtis was not a man of brilliant talents, 
though possessed of a vigorous intellect. He was in no sense a 
striking speaker. Neither his figure nor his gesture was com- 
manding. He has no celebrity as a sayer of witty things, as 
Ghoate has, nor any of those grand sentences conveying a pro- 
found thought in undying words, as Webster has. 

It is, therefore, clearly to be seen that his superiority as a law- 
yer was mainly due to the depth of his learning in the law, his 
capacity for discovering the principles involved in a case, and 
the training and discipline of his mind and habits. In the mere 
learning of the law he undoubtedly had his equals, possibly his 
superiors, among his contemporaries and rivals. But in careful, 
skillful, unceasing training, in mental, moral discipline, such as 
the athlete receives at the hands of his trainer, I doubt if any 
one approached him. There were no hasty preparations for 
trial, leading to surprises and discomfiture. There was no de- 
fective pleading discovered too late for profitable amendment. 
There were no slovenly briefs patched up at the last moment, 
nor unwise citations of authorities dangerous to his case, because 
carelessly read or not read at all. 

If an oral argument was made, it was the perfection of system 
and classification. Everything was considered and adjusted to 
its right place for delivery, and so presented as to leave no oc- 
casion for repetition. The substance of what should be said was 
thought over so often and the force of the very words to be used 
in some places so well considered, that no gaps were left in the 
argument, through which his opponent could enter the wall of 
his defenses with a troop of cavalry. It was as hard to follow 
him as it was dangerous to precede him. Of course, like all law- 
yers, he would lose a cause where law and right were against him. 
But I presume that in his later years, in fact, as soon as training 
and experience had developed the full measure of his ability, no 
man ever felt that his case was lost for want of the best possible 
presentation of its merits, when Curtis was his lawyer. 

Before I pass from the memory of this most eminent man of 
our profession, whose example, if I have succeeded in winning 
your earnest attention to it, is sufficient to redeem all the faults 
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of this unpretending address, I cannot forbear one other remark 
with your serious consideration. He rarely found it necessary, 
in an ai^ument in the Supreme Court of the United States, to 
occupy over forty minutes, and I recollect only two cases in 
which he spoke beyond an hour. This was the result of the x>er- 
f ect use of language, and power of clear presentation of his case, 
arising from the training and discipline, which it is my desire 
to enforce upon your attention. 

LAWYERS AND LFTEBATURE. 

Passing from this subject to another, in which I fear the com- 
parison is still more unfavorable to you, with your brethren of 
the East, I must first deprecate your censure by saying that this 
is mainly attributable to their superior opportunities. I allude 
now to literary attainments, outside of the profession. The law 
has in all times been called one of the learned professions. The 
members of the profession have received that consideration which 
the profession of such learning deserves; not mere technical 
learning in the law, but learning in the more liberal sense of 
scholarship, or some general acquaintance with what, in Dr. 
Johnson's day, would have been called polite literature. The 
lawyer, therefore, who is deficient in this, fails to the extent of 
that deficiency, below the true standard of his profession, and, 
permit me to add, has the scope of his usefulness correspondingly 
restricted. 

Let me, however, be clearly understood in this matter. I am 
not advocating a collegiate course as a prerequisite study of law, 
or admission to the bar. Least of all do I attach the importance 
which so many classical scholars do to proficiency in Greek, and 
Latin languages, or familiarity with the classics of those tongues. 
On the contrary I am a strong believer in the rapidly growing 
opinion, that in the accelerated pace at which modem human 
beings are propelled, under the influence of railroads, telegraphs, 
and the press, it is, in nine cases out of ten, absurd to spend the 
usual period of four collegiate years in the study of dead lan- 
guages and theoretical mathematics. Nor do I intend to say that 
a lawyer either should or can, unless he is one of those learned 
prodigies of whom we all read, but whom none of us imitate. 
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become proficient in the natural sciences, or in any one of them. 
But independent of this, it is within the reach of every man, 
without using time which belongs to professional pursuits, to 
acquire some general biowledge of the map of the heavenly 
spheres and the laws which govern their movements ; some idea 
of the classification and quality of trees, shrubs, and flowers; 
some acquaintance with the more fundamental principles of ge- 
ology, and the laws of the electric fluid. 

If, however, circumstances should place the natural sciences 
wholly beyond his reach, there can be no reasonable excuse for 
entire ignorance in any man who can read, of the history of his 
own race. To one who claims to be ranked as a member of a 
liberal profession, Marathon and Thermopylae, Thrasymene and 
Pharsalia, Leonidas and Alexander, Hannibal and Ceasar ought 
to represent something more definite than mythical ideas of re- 
nowned battle-fields and successful warriors. And no lawyer can 
by any means be excused, who does not know something of the 
personal history of the two great representatives of the profes- 
sion in the days of the republican Greece and Rome — Demos- 
thenes and Cicero. For let it be understood that while these men 
are most frequently thought of and spoken of as orators, and as 
senators and statesmen, it is very sure that the highest efforts of 
their genius, which have been transmitted to us, were delivered 
in the character of advocate, in the prosecution or defense of 
some individual on trial before a tribunal competent to punish 
or vindicate. Who does not wish to know the circumstances 
under which Cicero prosecuted the tyrant Verres, or defended 
his friend Milo? Or can appreciate Demosthenes without some 
knowledge of the Philip whom he denounced in a manner that 
has given the name Philippics to that kind of oratory for all 
time? 

But apart from the pleasure and profit which such learning 
affords in a general way, and aside from the illustrations which 
history gives of the motives, the passions, the vices and virtues 
that move and control men in all ages, and under every variety 
of circumstances and character, there is to the lawyer a peculiar 
value in the cultivation of general literature. I allude to his 
own improvement in the use of language. 
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I am prepared to admit, of coarse, that words without ideas 
are of little value to the lawyer, or anyone else. But there is, 
sometimes, a charm in the mere use of words, in their orderly 
and symmetrical arrangement, in the melody of their musical 
sound, which, with a very small modicum of vigorous thought, is 
still quite pleasing. It is not of this that I speak now. On the 
other hand, it must be acknowledged that the most profound 
reasoning, the most vigorous thoug]it, the most pleasing sugges- 
tions of the imagination, are wholly lost to others without ap- 
propriate words. They are as valueless as the diamond without 
polish or setting. To the men, then, whose main business in life 
is to persuade and convince others, to convey to them in forms 
most likely to arrest their attention, to satisfy their judgment 
and enlist their sympathy, the ideas necessary to effect their ob- 
jects, the right use of words is a first necessity. 

Undoubtedly there are men bom with a special gift for lan- 
guage. But there is no natural gift more dependent on cultiva- 
tion, on knowledge, on use, on discipline, and above all, on a taste 
to be acquired only by assiduous study of the best models. For- 
tunately, English literature abounds with the first masters of 
style, in prose and poetry. The vocabulary is among the largest 
in any language, living or dead. 

Another subject of congratulation in this regard is, that while 
for a thousand years the language was fluctuating and change- 
able, so that what was written or spoken in one century was with 
difficulty understood a century or two later, it has now become 
comparatively fixed, both in words and idioms. So true is this, 
that all sound critics concede that the perfection of style in the 
English tongue was attained nearly two hundred years ago, in 
the reign of Queen Anne, including a few writers a little earlier 
or a little later. Here we have Milton and Pope, Dryden and 
Qoldsmith, Dr. Johnson, Bolingbroke, Addison^ Steele, the 
writers of the Spectator, the Idler, the Tatler. No man will ever 
develop the best that is in him, in the use of the English lan- 
guage, who has not read with care and interest these masters of 
composition. There is the English prose writing of the last two 
or three centuries, a rich mine where the speaker may find models 
of taste and style, with both vigor and beauty of expression, in 
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all the branches of the intellectual pursuits. In the cultivation 
of this mine, and in the advantage which it confers, I am com- 
pelled to say the lawyer of the East has been more industrious, 
as a general rule, than his brother of the West. This is easily 
accounted for by the facilities of collegiate or classical education, 
by the easy access to superior public and private libraries, by the 
earlier age at which necessity drives the western lawyer to leave 
the school and take to the office. 

Much of this can be remedied, however, and ought to be reme- 
died in after life. No lawyer's office should be without an un- 
abridged Webster or Worcester dictionary, as well as a good 
law lexicon. A good book on synonyms is equally indispensable. 
Then, in time, as money and opportunity serve, the resort to the 
English classics should be constant and steady, until the taste 
once acquired will enforce its own gratification. So, also, the 
modem magazine is indispensable to a man who is not content 
to remain in ignorance of what all the world is doing all around 
him. The reading of one or two of these monthly and quarterly 
visitors, or of a few articles in them, as leisure serves, enables a 
professional man to acquire, in a condensed form, a very useful, 
if not a very full, knowledge of the progress of the world in 
science, in art, and literature. 

There is one other mistake to which the western and southern 
lawyer is peculiarly liable, and which, as it grows on him with 
years and the increase of his practice, I desire to call your at- 
tention to. It is the reliance on spontaneous or impromptu oral 
argument. Nothing is more misleading and deceptive to the 
speaker himself, especially if he be endowed by nature with a 
ready flow of language and an animated delivery. Warming to 
his work as he proceeds, stimulated by the flow of blood to his 
brain, he seizes upon every suggestion which his vivid fancy 
presents, and with no time to consider its value or its legal force, 
he presses with equal earnestness the crudest ideas and the 
soundest propositions. The words, the thought, the law, the 
facts, are thus presented to the court or jury without method or 
system, with no natural sequence to enable the hearer to retain 
and consider them afterward. The speaker's mind and soul are 
all aglow. He knows he has said some good things. He believes 
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he has argued his case well, and sits down with a profound con- 
viction that if that speech doesn't win the case, nothing could 
have done it. 

Perhaps such efforts do occasionally carry a jury, but not as 
frequently as they are supposed to do it. 

The day has passed in this country when, except in a limited 
class of cases, the verdict of a jury can be won, or will be per- 
mitted to stand when won, unless it is in accord with the view of 
the court as to the law of the case. There is no more fatal de- 
lusion for a promising young lawyer than to lay out, as one of 
the purposes of his life, to win verdicts by eloquent appeals to 
juries. 

As to judges, they listen to such efforts as I have described, 
when unaccompanied by ample previous preparation, by labor, 
by full consideration of all that can possibly affect the argu- 
ment, as the observer of a storm at night looks at the vivid flash 
of the lightning across the sky, whose brilliant coruscations 
charm and delight the eye, but leave only a darker gloom when 
they pass away. Nothing more inconsiderate can well be sug- 
gested to a court than that which is very common, namely, pref- 
acing an effort at argument with the observation that counsel has 
just come into the case, or for some other reason has not examined 
it, but he will make a few unpremeditated remarks. If counsel 
has not considered the case, and considered it well, he should 
have too much respect for the court to impose his crudities upon 
it. 

And now, gentlemen, if I have dealt plainly with you it is be- 
cause the love I have borne the bar of this State makes it worth 
while that I should do so. The practice of the profession in the 
great cities, east or west, is unfavorable to the discipline and 
training I have endeavored to inculcate as indispensable to the 
perfect lawyer. It is for this and other reasons unfavorable to 
the production of the highest and best professional character. 
Large proportion of chamber work makes wise counselors, who 
prevent, rather than conduct, litigation. There are many law 
firms in New York who make thousands of dollars a year, no 
member of which ever tries a case in a court. There are others 
composed of several members, of whom only one attends to 
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trials. The business in the court itself is hastily and, therefore, 
slovenly dispatched. The pressure is such that, except in some 
great case attracting public attention, like the Beecher trial, no 
su£Scient time is given to develop the case or the skill of the 
lawyers engaged in it. And the Beecher case! Such a trial! 
A reproach to the court, the profession, and the public who read 
its proceedings every morning with such keen delight. As a 
legal proceeding it was a mockery. As a theatrical performance, 
with the whole reading American public for an audience, the 
judge, the counsel, the parties were actors who kept themselves 
before the public for two or three months, more by the vulgar 
spiciness of the play than the merit of the performance. Great 
lawyers are not made in that manner, nor by cases before ref- 
erees, nor by foreclosure of railroad mortgages. 

But here in agricultural Iowa, where every case presents an 
honest contest of law or fact, where there are no great cities to 
foster shysters, nor great wealth to tempt or mislead the lawyer, 
where in his village office, with ample time and a well selected, if 
small, library, the attorney, who is at the same time counselor 
and barrister, traces in each case the principles involved in their 
original sources, imbibes their spirit, discovers their philosophy 
and assures himself of their application to their case. It is here 
that we must look for the continuation of the race of great law- 
yers. It is here that the learning is sound, the principles pure, 
the practice established. It is from some Western prairie town 
rather than some great metropolis that future Marshalls and 
Mansfields shall arise and give new impulse and add new honor 
to the profession of the law. 

The Western Jurist, 1879: 241. 
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Pbofessioxal Ethics. 

Mr. President and Gentlemen of the Iowa Bar Association: 

I am under obligations to the Bar of Iowa for their kindness 
and consideration upon many occasions. Twenty-four years ago 
I joined their ranks under circumstances which enabled me to 
appreciate the great value of the helping hand, which was then 
cordially extended, and which has never since been withdrawn. 
Recently, as you know, they have placed me under renewed obli- 
gations by a very general expression of confidence and friend- 
ship, and now I have additional evidence of their favor in the 
fact that upon the occasion of this, my first, judicial visit to Des 
Moines, I have the honor of delivering the annual address before 
this Association. I trust it will not be regarded as improper for 
me to begin with an acknowledgment of, and the expression of 
my sincere thanks for, these many acts of kindness and tokens 
of regard. 

The objects of this Association are declared by its constitution, 
among other things to be 'Ho promote mutual acquaintance and 
harmony among members of the Iowa bar; to maintain a high 
standard of integrity, honor, and courtesy among them", and 
'Ho assist in the improvement of the laws and the better admin- 
istration of justice to all classes of society without distinction." 
These are indeed most praiseworthy objects, the accomplishment 
of which is greatly to be desired. They suggest to me as an 
appropriate theme for some remarks upon this occasion, the 
subject of 
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PBOFESSIOXALi ETHICS. 

This subject should be one of great concern to every citizen, 
whether lawyer or layman. And, although the theme is some- 
what hackneyed, I choose it deliberately, at the risk, too, of seem- 
ing to assume the role of teacher, when I am in fact only a learn- 
er. I do so upon the ground that men in every calling in life 
(and surely our profession is no exception) need frequently to 
be reminded of their duties and responsibilities from the ethical 
standpoint. I might, it is true, have chosen to speak upon some 
one of the many topics connected with, and of special interest to, 
the profession. It would, for example, be an agreeable task to 
dwell upon the many beauties and harmonies of that grand em- 
bodiment of the wisdom of ages, which we call the common law, 
while at the same time pointing, out its past and present defects ; 
or upon the rise, progress, and development of that all-pervading 
and all-protecting system known as equity jurisprudence. And 
so I might speak of constitutional or international law — topics 
of great interest to all — or of some of the newer branches of 
jurisprudence, which have grown into importance in this age of 
railroads and telegraphs. But of all these we hear much in the 
course of our daily work, and I think that for this hour we may 
well lay them all aside while we turn to the consideration of 
questions of duty — questions concerning the aims, hopes, and 
inspirations by which the true lawyer should be animated and 
guided in his professional conduct. Nor is this theme inappro- 
priate in the presence of a popular audience, such as this. On 
the contrary, it is exceedingly appropriate, since it is undoubt- 
edly true that if in any community the standard of professional 
ethics is low, the people must share with the lawyers in the re- 
sponsibility and blame. The bar is apt in this respect to reflect 
about the average of public sentiment, and hence it is that the 
professional standard is generally about what the community 
requires and approves. The supply wiU iii general correspond 
with the demand. ' ' If there were no dishonest or knavish clients, 
there would be no dishonest or knavish lawyers." It is a matter 
of vast importance, not to us only, but to the people in general, 
that the bar of the State should be learned, upright, and pro- 

14 
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gressive. The advance of the State in all her great interests is 
made through wise legislation and faithful administration, and 
with both the bar always has been, and will continue to be, most 
intimately connected. The advance of the State springs from 
enlightened statesmanship in the halls of legislation, and from 
learning and integrity on the bench and at the bar. Tell me the 
character of the men who are to make and administer our laws 
for a generation to come, and I will teU you whether the com- 
monwealth is to be blessed with prosperity or cursed by adver- 
sity. It has been well said that "the best growth of liberty is 
the law. The product of order, it is a constant science. It 
vindicates the right and condemns the wrong; it upholds just 
authority, and forbids and punishes tyranny. It is the dis- 
penser of justice ; the exponent of public and private morality ; 
the shield of innocence ; the guardian of the defenseless ; the com- 
fort and consolation of the good, and the confusion of the wicked. 
By its regular course and operation the fruits of peace are se- 
cured, and the evils of war are diminished and assuaged by it. 
Without it a republic is impossible. In the infancy of the State 
it takes its rise in the right of every man to be exempt from the 
dominion of his neighbor; to be protected in person and prop- 
erty, and in the pursuit of happiness in his own way."^ Such 
is a just definition of the law in its purity, its grandeur, and its 
majesty — of the law as it should be viewed by every one of its 
votaries. It is, however, a picture of the law in its perfection — 
not in its imperfection — as it should be, rather than as it is. 
The truth is that our laws, both written and unwritten, represent 
the average intelligence and virtue of the people as expressed 
through legislatures and courts, the former declaring the written, 
the latter the unwritten, law. No other equal number of men 
exercise so much influence upon our laws, written and unwritten, 
or upon the civil institutions of the country, as the members of 
the bar. They are foremost always, not only in the interpreta- 
tion and execution of constitutions and statutes, but also in mak- 
ing and amending them. The large number of lawyers to be 
found in every deliberative or legislative body is the result, not 

iBeport of committee on ''legal education and admission to the bar", 
American Bar Association, 1879. 
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of chance or self-seeking, but of their general eminent fitness for 
such places. *'No man", says Judge Walker, ''is so well pre- 
pared to suggest and frame new laws as he who knows what the 
existing laws contain." 

It ought to be the desire and ambition of every lawyer to do 
something toward the improvement and perfection of the law — 
to leave it somewhat better than he finds it. The example of the 
fathers of the law in this country should stimulate us all to re- 
newed zeal in this direction, for it is impossible to overestimate 
the grand results which have followed their efforts to cut loose 
from many of the false and unjust doctrines of the common law 
as it existed in the mother country. By their wisdom and fore- 
sight in this regard we are today, as a people, blessed with that 
independence which belongs to purely allodial landed estates; 
thereby we are freed from almost the last vestige of that arbi- 
trary,, cruel, and unreasonable system of feudal tenures, under 
the remains of which the people of Great Britain, and especially 
of Ireland, are suffering so terribly at this time. And it must 
also be remembered with great gratitude that out of our emanci- 
pation from the feudal system has grown our homestead and 
exemption laws, with all their manifold blessings. In this land 
every man is the lord of his own manor, and owes service only to 
his government in time of war. From highest to lowest we have 
among us no vassal. We behold here a people blessed with free 
homes, owned absolutely and independently by free citizens. 
It is, however, a serious question whether, even with our im- 
proved system, we are not tending backward toward the accumu- 
lation of immense landed estates in the hands of the few, leaving 
the many landless ; and the question how, if at all, we can, with- 
out doing injustice, check this tendency toward land monopoly, 
is worthy the earnest consideration of lawyers and statesmen. 
Certain it is that we shall make a serious mistake if we assume 
that we have reached perfection, and therefore cease to strive or 
hope for improvement. Our reverence for precedent and author- 
ity is well enough, within proper limits, but it is manifest that 
we must sometime cut loose from that which has been, and is, 
in order to press forward toward that which is higher and better. 
So our fathers thought when they adopted the Ordinance of 
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1787, which, '*by a few sweeping provisions respecting the title, 
descent, and transfer of land, effectually prevented" the feudal 
doctrines which had been brought over from England, and, to 
some extent, planted in the older States, from attaching them- 
selves to that great territory now composing five magnificent 
States. And so they thought, too, when they inserted in the 
same Ordinance that fundamental condition that ''there shall be 
neither slavery nor involuntary servitude in said territory, other- 
wise than in the punishment of crimes whereof the party shall 
have been duly convicted." Time will not permit me to dwell 
upon the vast importance of this piece of legislation. I must 
leave you to imagine what might have been the consequences of 
a policy of conservation at that day, which would have left the 
land laws of England and the slave code of Virginia to prevail 
in the Northwest Territory, while I point you to the great, grow- 
ing, prosperous, and happy States of Ohio, Indiana, Illinois, Wis- 
consin, and Michigan as the partially ripened fruit of the Ordi- 
nance of 1787. That Ordinance was drafted by Nathan Dane, a 
lawyer of the lawyers, who believed in improving every oppor- 
tunity, and of always seeking opportunity, to make the law 
better. 

"Whatever, therefore, tends to the improvement of the profesr 
sion is a matter which concerns the community at large, who are, 
equally with us, interested in the maintenance of a high standard 
of professional excellence, both intellectual and moral. Upon 
this depends the standing, not of the bar alone, but of the bench 
as well, for the lawyer of today will be the judge of tomorrow. 
The judicial branch of our government, which is thus constantly 
being recruited from the ranks of the bar, is charged, as we all 
know, with duties of the greatest importance. It construes, ex- 
pounds, and enforces our written constitutions, treaties, and stat- 
utes, and it determines the principles of that greater body of law, 
which is unwritten, being found outside of constitutions, treaties, 
and statutes, and it applies the principle thus ascertained to con- 
stantly shifting questions of fact, so as to secure, as far as pos- 
sible, justice between man and man. This fact may well be dwelt 
upon for a moment, as illustrating the gjreat importance of up- 
holding and improving the character of the bar. Mr. Justice 
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Miller, in his address before the New York Bar Association in 
1878, said: '^It has been the custom sometimes to speak of the 
bench and the bar as distinct bodies, with separate interests. 
But this is so only in a limited and qualified sense. The judge, 
from the nature of his duties, as well as by the law of the land, 
must be a lawyer, and when he ceases to be a lawyer he ceases to 
be fit for a ju*dge. We are, therefore, all lawyers, all members 
of the same honorable profession, all equally interested in the 
purposes for which our order exists; namely, the pure, the ef- 
ficient, the perfect administration of justice, so far as that is 
attainable.'' "When I add to what is here said by Judge Miller, 
the fact that in most of our States judges are elected or appoint- 
ed for limited terms, and are therefore constantly changing from 
bar to bench and from bench to bar again, it will be seen how it 
is that when we elevate the bar we elevate the bench, and thus 
make better and purer and safer that branch of the government 
which is the arbiter in all cases of doubt and controversy of the 
rights of individuals in all questions affecting life, liberty, or 
property. The judiciary, that is to say those lawyers who may 
be chosen as judges, is ordained to adjudicate concerning all the 
earthly interests which men hold dear, whenever these interests 
become the subject of controversy. 

The faithful performance of these duties by an enlightened 
judiciary will often bring to light imperfections in the existing 
law, and suggest amendments. Thus may the judiciary, seconded 
by the bar, lead the way of advancement by which the State goes 
on step by step toward perfection, improving her laws, elevating 
her people, and dispensing freedom and happiness to each and all 
alike. I do not, therefore, mistake when I say that the interests 
of such a profession can never be a matter of indifference to the 
American people. The intelligent citizen understands too well 
how largely the prosperity and contentment of the whole com- 
munity is dependent upon the character of those who are to rep- 
resent the body of the people in the temples of justice. What 
can be more important than the elevation of a profession whose 
first duty is to promote the great interests of society and social 
order, and whose every interest points in the same direction, 
since it is only when the law lies prostrate and anarchy reigns 
that the occupation of the lawyer is gone. 
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I wiU not, upon this occasion, attempt a specification of the 
duties of the lawyer. The most that I can hope to do is to sug- 
gest, in a general way, some of the aims and purposes, which, if 
kept in view, will lead us in the right direction and incidentally 
to specify some particulars in which improvement may be de- 
sirable. 

And first, in accordance with the spirit of the constitution of 
the Association, I urge as a duty the cultivation of kindly and 
fraternal relations among the members of the bar. The practice 
of the law always brings to the conscientious advocate much of 
care, of anxiety, and of trial; but it brings also its compensa- 
tions, its joy, and its triumphs, and these may be greatly en- 
hanced by the maintenance of friendly relations with the breth- 
ren of the profession. The conflicts of the courtroom should 
always be about principles — never personal. So far from en- 
gendering ill-will these discussions should promote mutual re- 
gard. The most intense rivalry between lawyers is entirely 
consistent with the most lasting friendship. One of the im- 
portant things for the young lawyer to learn, and for all lawyers 
to remember, is the lesson which these remarks suggest, namely, 
respect for an able and earnest adversary. The lawyer who 
enters upon the trial of a cause with the idea that he is to have 
a personal controversy with the opposite counsel makes a sad 
mistake. The true rule is to keep personalities out of sight, and 
think and speak only of facts and principles; a rule which is 
dictated as well by sound policy as by due regard for good breed- 
ing and professional etiquette. It is certain that whenever this 
rule is disregarded, it must be at the expense of neglecting the 
interests, which the offending counsel has undertaken faithfully 
to represent. 

There is another reason why every lawyer should cultivate 
good relations with his brethren of the bar, and that is that it 
will add greatly to the happiness of his professional life. There 
are some lawyers who are always in a quarrel, and they are al- 
ways most miserable. Like quarrels in a family, quarrels in the 
bar produce only unhappiness. There is a good old custom, 
which is observed by the greatest and best of our profession, 
according to which an advocate is expected always to refer to his 
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opponent as *'my brother''. I wish the custom were universal, 
for I am sure it would tend, in a wonderful degree, to improve 
the manners and soften the asperities of the courtroom. But the 
paramount reason for cultivating a spirit of fraternal courtesy 
among lawyers is the fact that such a course is calculated to ele- 
vate our profession, and to make us better lawyers and better 
men — better lawyers because better men. To be a really suc- 
cessful lawyer one must be devoted to the investigation and ap- 
plication of legal principles as a science, and to that work his 
enei^es must be devoted. He can have no time and should have 
no inclination to indulge in personal controversy. He can not 
afford to be less than a gentleman. His controversy must always 
be, not with his adversary, but with his adversary's arguments. 
Thus will he accustom himself to dealing always with the law and 
the facts of the case in hand, and he will never suffer himself to 
be diverted therefrom; he will grow continually in familiarity 
with legal principles, and, what is better, in the ability to use — 
to apply them. He will never lose his temper, knowing full well 
that to do that is to endanger his case. He will keep cool ; con- 
scious of his own power; strong, in the knowledge of the law; 
broad-gauged, generous, cultured, courteous, dignified, kindly, 
yet firm and earnest. The really great lawyer must dwell in an 
atmosphere entirely above the reach of petty wranglings and 
bickerings. 

If I am asked how shall this fraternal sentiment be fostered 
and the morale of the bar be improved, I answer by a scrupulous 
regard for the feelings and rights of each other. If I wish to 
possess the confidence and esteem of my brethren of the bar, I 
must show myself worthy of it. I must treat them with fairness 
and courtesy ; I must deal with them according to the principles 
of honor. I must seek no unfair advantages. I must make my 
word as good as my bond and my parol agreement in professional 
matters, given in or out of court, as sacred, and as sacredly to be 
kept, as that which is entered of record. By such a course of 
conduct I shall secure the good wiU of all true and honorable 
lawyers. And the same rules of professional etiquette and pro- 
fessional courtesy, which should characterize the intercourse 
among lawyers at the bar, should also characterize the inter- 
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course between the bench and the bar. In fact, the judge is 
especially bound to observe them, since his position of power 
and authority places him in an attitude toward his brethren of 
the bar, which renders discourtesy, when coming from him, akin 
to oppression. While it is the duty of the judge — not to him- 
self, simply, but to the State — to maintain the dignity and en- 
force the authority which the law confers upon him, he is of all 
men under the greatest obligations to preserve an even temper; 
a calm judgment and gentlemanly demeanor. 

Furthermore, I maintain that it is a duty we owe to the pro- 
fession and to the State to be conscientious students — not of 
the law only — but of general Uterature also. This is rightly 
classed among our duties. The lawyer who neglects it does him- 
self, his clients, and the community a positive wrong. The 
lawyer exercises a quasi public function, and his proper qualifica- 
tion for the performance of his duty is, therefore, a matter of 
public interest. Hence the numerous statutes regulating admis- 
sions to the bar and prescribing rules for the government of the 
conduct of attorneys. No man can over-estimate the importance 
of the thoughtful, careful, thorough, argument of cases, on both 
sides, in all our courts of justice. It is very true, as recently 
declared by one of our first lawyers,^ that *'in no system of juris- 
prudence is justice so surely attained as under that contrivance 
of the common law of England, whereby the opposite efforts of 
trained men are exerted in presenting to the impartial judge and 
jury the best arguments in favor of the truth of each side of the 
cause." This is, indeed, but another application of the doctrine 
of the value of free speech, free discussion, in which we all believe 
so fully in this country. Experience shows that truth and right 
will, as a rule, prevail, when left free to combat error and wrong. 
To the end that the truth may be brought out, that error and 
wrong may be exposed, that law and justice may be maintained 
and vindicated, and that the law when found defective may be 
corrected and improved, it is essential that the bar should be not 
only honorable, faithful, and true, but also armed and equipped 
by that knowledge which can be gained only by continuous study. 

2 Hon. Samuel Shellabarger. 
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And since the bar always has and always will lead the van of 
progress and improvement in our laws and institutions, it be- 
hooves us, to the end that we may act well this important part, 
to be faithful students of those laws and institutions, for we are 
by no means perfect, although we have progressed from wager of 
battle to trial by jury; from the doctrine of *'the divine right of 
kings'' to that of the sovereignty of the people and the supremacy 
of their written constitutions. It was a long step from Magna 
Charta which, grand and glorious as it was for its day — still 
left one-half the people of England in abject slavery — to the 
American Declaration of Independence which declared the right 
of all men to 'Uife, liberty, and the pursuit of happiness". In 
our march of progress we have left behind us the absurd and 
unjust principles of the feudal system ; the cruel practice of im- 
prisonment for debt ; the unjust law of primogeniture ; the ridic- 
ulous fiction of the nonentity of married women; the inhuman 
doctrines of forfeiture and attainder, together with many other 
scarcely less harsh and unjust rules originally inhering in the 
common law. Notwithstanding these achievements and this 
progress secured largely through the efforts of the great students 
of the law, we are not yet perfect, and if we are to continue to 
improve, to advance, the lawyers must never cease to be students. 
Duty to himself, and to his clients, equally witli his obligations 
to the State, should prompt the lawyer to constant research. Our 
profession is in one respect peculiar; it never ceases to present 
new and unsettled questions. Nearly every contested case pre- 
sents a new field of investigation. Probably no two litigated cases 
have ever occurred that were precisely alike. Legal controversies 
are as varied as the features of the human face, or as the leaves 
of the forest. 

The lawyer in full practice is, therefore, constantly called upon 
to engage in fresh investigations. There is little room for dog- 
matism in the law, and the practitioner can not always travel in 
a beaten path. The law is a progressive science, and therefore 
changes, improves, grows, with the advance of intelligence and 
civilization. The true lawyer grasps the great principles, the 
fundamental rules, which go to make up the body of the law, and 
applies them with skill and precision to the multiplied complica- 
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tions of fact which arise in actual practice. How can any lawyer 
be just to himself, just to his clients, just to the demands of this 
great calling, who neglects to improve every opportunity to add 
to his store of knowledge ? 

I should fail in my duty on this occasion were I to leave the 
impression that the only aim of the lawyer should be to prepare 
himself for the trial of causes. The conscientious lawyer (and 
no other is worthy the name) will consider that his duty is not 
only to try causes ably and faithfully, but also as far as prac- 
ticable to prevent litigation by advising and encouraging com- 
promises and adjustments. It is the pride of some of the best 
lawyers of my acquaintance that they have settled more cases 
than they have tried, and it is a fact not generally known, that 
a very large part of the labor of every lawyer in full practice is 
devoted to this end. The true rule upon this subject is this: 
Always exhaust all reasonable efforts in the direction of amicable 
settlement; but when all such efforts fail, and a lawsuit is in- 
evitable, the lawyer should prepare for it with the utmost care 
and contest it with all his might, for he is justified in the utmost 
loyalty to his client; nay, he is required to be devoted to his 
interests. A true lawyer wiU think more of his client's rights 
than his own; he will feel so anxious and earnest in his client's 
cause that he will sometimes wish it were only his own so that he 
alone could suffer from defeat, and no man could question his 
fidelity or eflSciency in its advocacy. 

Perhaps you will ask me that old question, is there no limit to 
the loyalty of a lawyer to his client — must he advocate a cause 
he knows to be wrong, or defend an act he knows to be dishonest! 
I answer there is, there must be a limit beyond which the advocate 
can not go. A lawyer should never permit himself to be made the 
tool of an unscrupulous client. If he is asked to aid a rascal in 
an effort to oppress or wrong another he must refuse. No fee 
should be sufficient to hire him for such work. There are law- 
yers, or men who call themselves lawyers, who hold the opinion 
that they are to reflect in all cases the views and wishes of their 
clients, having no opinion and no conscience of their own. Such 
will consider themselves bound to aid rascality if the rascal will 
pay a fee for it, and they are generally well fitted for such work. 
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Happily this class is small — barely large enougji to bring a 
shade of odium upon the profession, since many people overlook 
the great body of pure and honorable men in the profession and 
fix their gaze upon the small number of this disreputable class — 
so prone are we all to look for spots, for blemishes, rather than 
for brightness ; for deformity, rather than for beauty. 

An honest lawyer will have no difficulty in determining what 
cases he should refuse to undertake upon the ground here sug- 
gested. The great mass of litigated cases are honest disputes, in 
which each party thinks he is in the right, and in all such cases 
a lawyer may properly engage as counsel on either side. But 
there are occasionally cases in which dishonest men seek to in- 
voke the law to aid them in obtaining an unconscionable advan- 
tagiC over others. We may suppose such a case as follows : Thirty 
years ago a farmer came from the East with his family and set- 
tled upon a tract of government land in the new country. After 
a survey, he paid the government for it and a patent was issued 
to him, under the great seal of the United States. Ever since he 
has lived and labored upon it. He has cultivated and beautified 
it, erected costly improvements and it has long been his home. 
There his children have been bom and reared and there, per- 
chance, some of them lie buried. An enterprising scoundrel, in 
searching the records of the land office, ascertains that there is 
a mistake in this farmer's patent by reason of which it describes 
another tract of land in another place to which the government 
had no title, so that, in fact, the farm in question, according to 
the record, has never been entered, but is public land. There- 
upon this enterprising scoundrel obtains, in his own name, a 
patent for the farm correctly described and, armed with this 
document, applies to a lawyer to bring an action of ejectment 
against the farmer. If he is an honest man and a true lawyer he 
will never touch such a case. Other similar cases might be cited 
in illustration of the point I wish to make; namely, that the 
eternal principles of right and wrong, are at the foundation of 
all law, and to these, as lawyers, we owe our first and highest 
allegiance. In obedience to it the true lawyer will refuse to be 
employed in any but a legitimate suit to settle a bona fide con- 
troversy. 
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The cases are, however, rare, in which a lawyer can not honor- 
ably take either side ; or to speak more exactly, the cases are rare 
in which a lawyer can honorably refuse to serve on either side. 
There is an old maxim to the effect that an advocate is bound to 
undertake the case of any client unless previously engaged on 
the opposite side, and this is a sound maxim as applicable to all 
that great mass of litigated cases in which there are honest dis- 
putes upon questions either of law or of fact. It is often said 
there must be a right and wrong side to every case, and the in- 
ference is drawn that a lawyer should never take the wrong side. 
This view of the subject, however, completely ignores the fact 
that it takes a trial, a hearing of both sides, to determine which 
is the right and which is the wrong side. It ignores also the 
important fact that it is necessary to have both sides of every 
controversy supported by the best and strongest arguments pos- 
sible, to the end that truth may be discovered and justice done. 
I can not better express my own views upon this subject than by 
quoting what is said in a recent publication entitled, ^'A Law- 
yer's Life":^ 

'^ Relating to the great mass of civil cases, controversies be- 
tween man and man, I wish to meet, if I can, the very common 
objection that there is a right side and a wrong side to every 
case; that it must be well known which is right and which is 
wrong, just as you can tell red color from green ; that the lawyer 
is a bad man, who, upon hearing the statement of his client's 
case, does not say which side is right and which wrong, and thus 
end the matter. 

*'To some extent this is true. There are some cases of this 
character, and I trust there are few lawyers who do not state to 
their clients clearly their views as to them. But such cases are 
few. The great majority of civil cases are either of such a char- 
acter that no question of right and wrong is involved in them at 
all, or cases in which the question of right and wrong depends 
upon such conflicting statements of fact by the respective sides 
that it is only possible for a legal investigation to eliminate the 
truth. 

s Good Company for January, 1880. 
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The latter are in a vast majority. Blackstone says : * Experi- 
ence will abundantly show that above a hundred of our law-suits 
arise from disputed facts for one where the law is doubted of. 
About twenty days in the year are sufficient in Westminster Hall 
to settle (upon solemn argument) every demurrer or other spe- 
cial point of law that arises throughout the nation; but two 
months are annually spent in deciding the truth of facts, before 
six distinct tribunals, in the several circuits of England, ex- 
clusive of Middlesex and London, which afford a supply of causes 
much more than equivalent to any two of the largest circuits.' 
If this could be said in Blackstone 's time, how much more strong- 
ly is it correct now, when all the inventions and appliances of 
modem civilization have come in to increase facts in tenfold 
proportion. to points of law? 

** Cases of disputed facts involve, and can involve, no questions 
of morals until the issue of fact be determined. "What it is right 
to do depends upon what the fact is, and what the fact is, is the 
question in dispute. These cases always have been and always 
will be enormously in the majority. 

**If you add to them the cases where the question is one of con- 
struction, or the other cases where the question is, what rule, on 
the whole, in the long run, is it best for the community that the 
law should adopt, or, the same thing, what is salutary for the 
public, or will subserve public policy, you have the great bulk of 
all the cases. The question of right and wrong in the abstract, 
indeed runs through them aU as it does through every act of 
every person upon any subject, but whether A. or B. is morally 
right no one can tell until the issue between them is determined." 

But I must not attempt further to particularize. My task is 
rather to point out some of the high principles which should 
stimulate and guide men engaged in the noble work of adminis- 
tering justice between man and man. Human nature is so im- 
perfect, and self-interest in man is so strong, that constant dis- 
putes as to individual rights are inevitable, and such disputes, 
if not adjusted by due course of law, would lead to violence and 
anarchy. Hence, it is, that to provide an orderly and peaceable 
mode for their adjustment, has always been regarded as. among 
the most important functions of government. No government is 
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perfect unless it provides a tribunal for the final settlement of 
every controversy that can arise between its citizens concerning 
their rights — a tribunal of unquestioned jurisdiction and before 
which the parties in interest have the absolute right to be heard 
in person or by counsel. Our own government has met this de- 
mand by systems of state and federal courts and special tri- 
bunals, which, so far as I know, provide for the settlement of all 
disputes, save only one — and that of paramount importance — 
a dispute as to a presidential election. I turn aside here just 
long enough to say that it is a reproach to American statesman- 
ship, that no tribunal, judicial or otherwise, has yet been consti^ 
tuted with undoubted authority to pass upon the validity of an 
election of a presidential elector. Twice in our history have we 
been warned of the great danger to the peace of our country, if 
not, indeed, to the very existence of our institutions, resulting 
from this omission. Nothing is more certain than that, sooner or 
later, we shall split upon this rock if we go on without an amend- 
ment either of the Constitution or of the law ; and yet nothing is 
done, because the men who, for the time being, hold the interests 
of forty-five millions of people in their hands, will agree to noth- 
ing until they are sure it will help their party in the next 
election. It will take a broader statesmanship than this to save 
our country from a great peril. But the theory of government 
is as I have stated, that there must be a system of jurisprudence 
which wiU provide a remedy for every wrong and for the pro- 
tection and enforcement of every right. Of this great system, by 
means of which the law is expounded and enforced, wrongs re- 
dressed, rights protected, and the peace and order of society pre- 
served, the bar is an indispensable part. If, in ascertaining and 
administering the law, ours is a truly noble work, when faithfully 
performed, on the other hand, how mean and degrading is the 
business of attempting to pervert the law — the prostitution of 
this higih oflSce to base and ignoble ends. If the true lawyer, im- 
pressed with the genuine spirit of the law itself, is greatly to be 
honored and admired, the counterfeit, the shyster, the pettifog- 
ger, the quack, the charlatan, the fomenter of suits, the man of 
tricks, stratagems, and chicanery, is, I think, of aU men the most 
to be despised. He is the enemy of the whole community, but 
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especially the enemy of the profession which he disgraces. Every 
true lawyer will feel a just pride in his profession, and an equally 
just contempt for all that tends to degrade it. Every man who 
enters the profession has constantly before him, either consciously 
or unconsciously, an ideal, worthy or unworthy, of the successful 
lawyer, and the character of his ideal will determine his own 
place in the scale of professional ethics. His character will be 
molded and his professional conduct inspired by it; he will never 
rise above it, and his constant aim will be to attain to it. 

He who sees in the practice of the law only a sharp game in 
which to display his cunning, and who looks upon all methods 
as excusable if only they be successful, will in his own person 
exemplify this ideal. He will never rise to the dignity of a true 
lawyer. He will not seek to discover the legal principles by 
which a case is to be determined and the law vindicated, but he 
will watch with the craftiness of a fox for an opportunity to 
spring a trap upon his adversary. He will try to pack juries 
and to spirit away witnesses. He will employ unscrupulous tools 
to testify in his client's interest. He will advise reckless swear- 
ing, and counsel fraudulent conveyances ; and, in the end, haviz^ 
swindled his client's antagonist, he will swindle his client. Such 
is a picture, not overdrawn, of the lawyer who adopts and prac- 
tices upon the motto, **all things are honorable in Utigation"; 
but he will miserably fail. A little temporary success, an occa- 
sional successful trick, may attend his efforts, but character can 
not be permanently hidden, it will make itself seen and known ; 
like murder it will out; and the most frantic efforts to appear 
what he is not, will not suffice to save him from himself. He will, 
under the operation of a law as certain in its action as that of 
gravitation, and as inexorable as that of the Medes and Persians, 
go to his own proper place in the scale of manhood, in the esti- 
mation of his neighbors, and in the contempt of all honorable 
lawyers. Like attracts Uke, and meanness always repels honor 
and virtue. The dishonest lawyer will soon find himself with 
none but dishonest clients. 

On the other hand, behold the true lawyer whose ideal is a 
worthy one. He scorns and despises the low aims and unworthy 
methods of the mere pettifogger. He loves the law and delights 
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in its study. He is a man of character and, therefore, a itian of 
power. He never loses sight of the great interests of society, nor 
forgets his duty to himself, his country, or his God. Loyal to 
his client, he well knows that his duty to him rightly understood 
and faithfully performed can never conflict with his duty to the 
community in which he Hves. He discards as he would poison 
all the little arts and meannesses resorted to by the disreputable 
and ignorant, to serve in Ueu of brains, character, and culture. 
He listens to and espouses the cause of the lowly when they are 
injured and need him. He will stand up in defense of one of 
these without a fee or reward, and he is never so earnest or elo- 
quent as when protecting with the shield of the law such an one 
who is set upon and persecuted by wealth or power, or that some- 
times merciless tyrant "popular clamor". He is true and faith- 
ful, brave and strong, and tireless in such a cause. He is 
eloquent because he is always in earnest and speaks with the 
eloquence of conviction. He may not utter high sounding words, 
or express himself in smooth and ornate sentences, but he is elo- 
quent, nevertheless, because he puts a great earnest soul into his 
words, and that makes them glow with life and energy. He sees 
clearly, feels deeply, and speaks strongly. He, and men like him, 
form the bulwark of public and private virtue. He is the terror 
of evil-doers, the defender of the poor, the model citizen, the true 
patriot, and in his eyes law stands for liberty, education, justice, 
equality, civilization, and progress. In a word he is a true man, 
and that is everything. Behind the lawyer is the man. 

In conclusion, I would conmiend to my brethren of the bar, 
while I also take to myself, the admonition of Sydney Smith, who, 
many years ago, thus addressed the members of our profession in 
England: ** Impress upon yourselves, '* said he, "the importance 
of your profession. Consider that some of the greatest and most 
important interests of the world are committed to your care ; that 
you are the protectors against the encroachments of power ; that 
you are the preservers of freedom, the defenders of weakness, the 
unravelers of cunning, the investigators of artifice, the humblers 
of pride, the scourgers of oppression. When you are silent the 
sword leaps from its scabbard, and nations are given up to mad- 
ness and internal strife. In all civil difficulties men depend upon 
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your exercised faculties and spotless integrity, and they require 
of you an elevation above all that is mean and a spirit which will 
never yield when it ought not to yield. As long as your profes- 
sion retains its character for learning, the rights of mankind will 
be well arranged, and as long as it retains its character for vir- 
tuous boldness, those rights will be well^defended.'* 

The Western Jurist, 1880: 193. 
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English Law as a Social Science. 

Mr, President y and Oentlemen of the State Bar Association: 

The practice of law, considered merely as a business, is the 
least satisfying of all human employments. Considered as a 
business merely I say, that is, prosecuted like any craft, or trade, 
or adventure, solely for the purpose of gain. He who plies this 
art in that spirit stands in the market and lets himself to hire, 
and at the end of the day the fee in his hand is his reward ; or, if 
with a great enterprise of viciousness, he conceives the law as a 
dexterous art, contrived by lawyers for lawyers, in order to trans- 
mute the property of others into their own possession, he answers 
St. Paul's description of certain Gentiles who were ''given over 
to work all uncleanness, with greediness". 

The profession of law is not a craft, or a trade, or a venture. 
It is not a contrivance for the benefit of lawyers. It can not be 
worthily or even decently practiced simply for gain. I did not 
say that the lawyer may not take reward for his work ; it ought 
to bring him gain — the gain at once of ** flowing fees" and 
honor among his fellow-men ; and he ought to demand and care 
for these his dues. But they must be the incident of his service ; 
they must come of themselves and not by much seeking. If in 
the act of plying this art the counselor be intent on the fee, if he 
pursue it as his one object of desire, no matter how much it may 
increase and multiply, it will be a poor sordid thing in his hands. 
On the other hand, if he will keep it in its due place, it will be 
the honorarium of the Roman jurisconsult and the English bar- 
rister. 

In this commercial age when wealth is held before the eyes of 

226 



ADDRESS, JUDOE J. M. WOOLWORTH 227 

men as the one object of desire, and the getting and displaying 
of it as the chief end of man, the lawyer, whose life is in the very 
midst of strife, is apt to lapse into the mercenary spirit. They 
who resort to him are busy in getting or recovering or fortifying 
the possession of property. The strifes of his days and the 
studies of his nights are to serve them in their pursuit of money. 
The very atmosphere of his office is redolent of gold. In the 
midst of such influences and constraints what is so natural as 
that he relax his hold upon any conception of the law which is 
not mercenary; how shall he resist the solicitations to make 
merchandise of it and pursue it as men follow trade? How, 
when mixing every day in common affairs, and serving the inter- 
ests of sordid clients, shall he keep unsoiled and hallowed his 
own sense of justice? 

The declared object of this and like societies is to aid their 
members to resist those influences and overleap those constraints. 
It is to help them lift themselves above a sordid, mean, com- 
mercial view of the profession ; to raise it in their esteem above 
a calling by which to earn bread and houses and fame, and to 
conceive it.as one of the great, necessary, and beneficent forces of 
society, by the excitations of which they discharge the highest 
office and service among men. 

In order to contribute, if I can, somewhat to the advancement 
of this object of your society, I propose to speak of English law 
as a social science. I propose to inquire into the nature of the 
English notion of law; to show that, save such as are called in 
juridical nomenclature written, English laws are not the abso- 
lute and arbitrary commands of a sovereign, but they have grown 
up by a natural method out of the legal notions which have al- 
ways obtained among the Englishmen, and have become devel- 
oped into what we see them now, under the gracious influence of 
what constitutes the national institutions and character of that 
greatest nation. 

In the first place let us inquire in what sense English law may 
be said to be a science. Observe the aspect which it presents: 
fictions, technicalities, endless precedents, rigid forms, inflexible 
processes, learning that is obsolete, books multiplied beyond all 
capacity for their use, the whole heaped together in inextricable 
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confusion and forming a vast bulk of matter out of which noth- 
ing can be cast away and yet little is of actual service ; such is 
the aspect of English law today. How can the character of a 
science be attributed to itf This vast mass of heterogeneous ma- 
terial may indeed be distributed into subjects and chapters and 
sections; what concerns one kind of property, or one class of 
persons, or one set of rights, or one manner of process may be 
referred to that topic ; and thus, all the rules, and maxims, and 
doctrines, and principles of the law may be distributed so as to 
present some appearance of order. But when this has been ac- 
complished, hardly the first step has been taken toward ascer- 
taining a scientific basis of law. You may be able to direct your 
attention to the collected rules relating to one kind of property, 
or class of persons, or set of rights, or mode of process, but the 
questions remain unanswered and untouched how those rules 
became what they are ; how they came into operation ; how they 
have been developed ; and these are the primary inquiries in any 
scientific investigation of the notion and the fact of law. It is 
necessary to classify the laws, for only when that is done can you 
prosecute these inquiries as to each. But it is in pressing the 
investigation as far as possible, in respect of each topic and the 
whole body of law, that any progress is made toward ascertaining 
a scientific basis of jurisprudence. 

Two methods of inquiry into the nature of law have been pur- 
sued; they are known, one as the analytical, the other as the 
historical, method. I propose to examine the processes and re- 
sults of each. Those who have adopted the method of analysis 
have dealt primarily and directly with the notion of law. Re- 
garding it as a complex notion, compounded of several simple 
conceptions, the effort has been to resolve it into its elements. 
Thus, Austin's Analysis has developed out of the notion of law 
the ideas of sovereignty, obligation, rigiht, duty, and sanction. 
You will observe that this class of philosophers do not concern 
themselves so much with facts as with ideas. Their appeal is not 
to experience. Legal science in their hands has not been ex- 
perimental, but rather metaphysical; not so much Baconian as 
scholastic. 

If we except Hobbes, who was concerned rather with social 



ADDEESS, JUDGE J. M. WOOLWORTH 229 

than legal investigatioii, Blackstone was the first English author 
who attempted to state a scientific basis of law ; he condensed it 
into his familiar definition. You remember that he says that 
municipal law may be properly defined to be **a rule of civil 
conduct prescribed by the supreme power in a State". Austin 
is the latest of the analytical school. The exquisite acuteness of 
his disquisition is one of the most admirable passages in legal 
literature. As I shall have so much to say of his theory, I wish 
to anticipate any charge of immodesty, to which I may expose 
myself by what I shall say, and pay the most admiring homage 
to one who, perhaps more profoundly than all others, has in this 
century influenced legal philosophy in England and America. 
His idea is that laws are commands of political superiors to 
political inferiors. Much as Austin would revolt against any 
classification of his ideas with Blackstone 's, the definitions of the 
two do not differ, so far as they concern our present purpose. 
Both present to the mind two facts : first, the supreme power in 
a State as one calls it ; a political superior as the other calls it ; 
second, the act of this supreme power or political superior in 
prescribing the rule of civil conduct, as one describes it, or in 
issuing his command, as the other expresses it. 

Unless the terms of both of these definitions are used in a non- 
natural sense, which is never permissible in any scientific investi- 
gation, they are so far insufficient as to be false. They are not 
true in fact, nor sound in theory. They are false as respects 
both the idea of sovereignty, and the act of making law. 

First, consider the idea of these authors in respect of sover- 
eignty, not only as implied in their definition, but as developed 
in their explication of it. It is first, that sovereignty is vested 
in a determinate person or a determinate combination of per- 
sons ; second, that this person or combination is capable of con- 
scious volition ; third, that by an arbitrary exercise of its volition, 
it can compel all others in the society to obey its commands. 
However it may be with the singular polities of autocracies, 
aristocracies, and democracies, it may well be doubted if the 
body which wields the sovereignty in this country is ascertain- 
able within the meaning of Austin. Our theory is plain enough ; 
that the sovereignty is in the people. The theory of the British 
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constitution is that the sovereignty of Great Britain is in the 
Crown ; but we know well enough that the whole ultimate power 
of the Empire is in the House of Commons. So, too, our theory 
may not be justified by fact. If sovereignty be vested in the 
whole body of the citizens, it remains to explain the function of 
the minority, which is generally, and even of the majority, which 
is sometimes excluded from all political action. But this is not 
very material to our present purpose, and is noted here only to 
support a remark I am shortly to make. 

What is material to remark is the notion that this determinate 
person or combination of persons is capable of the exercise of 
conscious volition, and attributes to it the arbitrary power of 
compelling unquestioning obedience to whatever commands it 
may make. 

However it may be in arbitrary governments, there is no such 
power vested in any determinate body in a civil polity like that 
of England or of this country. I do not simply say that such 
power is never exercised, but I say that it does not and can not 
exist, in point of fact. We are apt to be led astray by phrases; 
one which the English delight in, as they do in all large phrases 
which magnify themselves, is that ^'Parliament is omnipotent". 
But we understand well enough that it is not true in fact. The 
political competency of Parliament is as limited by the unwritten 
constitution, as the legislature of an American State is restrained 
by its written constitution. So, when an arbitrary and unUmited 
power is attributed to a sovereign, all those moral principles 
which enter into the nature of society, as thoroughly as gravita- 
tion enters into the nature of the material world, are excluded, 
and nothing remains but force ; then law is nothing but the arbi- 
trary exercise of coercive force. 

Austin's error about sovereignty, by which with all his acute- 
ness he missed the true nature of all but statutory law, is seen in 
the way in which he was betrayed into it. Hobbes was the great- 
est political philosopher England ever produced. His idea of 
sovereignty was deeply affected by what he saw around him. In 
his own country he witnessed the contention of Charles the First 
and the long Parliament; the execution of the one and the ex- 
tinction of the other; society disorganized; government up- 
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turned; justice demoralized, and all the miseries of anarchy. 
His observation of continental politics was extensive, and re- 
vealed to him the same forces in violent conflict ; on the one side, 
the Throne with extensive claim, but under the shadow of its 
power were order and prosperity, and law and justice; on the 
other, the nobles violent, contentious, irregular, lawless; each 
seeking to advance his power by depressing all other functions 
in the state. Hobbes embraced the cause of Charles in England 
and of royal power on the continent. He saw the blessing of 
arbitrary power; his political philosophy was based on what 
filled his vision. Bentham, in his turn, chanced to see the hor- 
rors of the French Revolution and the august figure of the 
Emperor; above all, he saw that matchless piece of legislation. 
The Code Napoleon, which was the arbitrary conmiand of an 
unlimited sovereign. Straightway there arose upon his view the 
majestic vision of a personal sovereign, who, of his own voUtion 
and plenary power, issued to his people commands which com- 
pelled them to good conduct. 

He reasoned from the premises which society before him fur- 
nished. Austin succeeded these great philosophers; from them 
he inherited his idea of sovereignty. He thus came to conceive 
of a sovereign as determinate, arbitrary, absolute ; of sovereignty 
as unlimited, imperial, and tyrannical; and of law as a com- 
mand, not to be questioned, and demanding abject obedience. 

The truth is, the whole subject of sovereignty must be re- 
viewed before any theory of government, consistent with mod- 
em conditions, can be explained. It is a large word which has 
made terrible mischief; I apprehend a true philosophy of it has 
not yet been constructed. However that may be, to emasculate 
it of all its attributes but force, and to explain laws as the means 
of its coercion, is most certainly a false philosophy. 

That is Austin's primary error. Secondly, we have to con- 
sider the act by which the sovereign prescribes a law. The de- 
scription of this act which these authors give, implies that it is 
certain, definite, particular; that it may be designated, defined, 
and fixed. 

The laws of Iowa, whether considered with reference to their 
bulk or their binding force, excepting only a very small part of 
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them, have never been prescribed by the supreme power in the 
State. The fact is before your eyes. Your jurisprudence is 
divisible into statutes and laws not statutory. A single book 
contains all your statutes ; and if you take out of it the adminis- 
trative enactments which may well be excluded from the inquiry, 
I suppose a hundred pages contain all your laws, in which the 
rules of your civil conduct are prescribed to you by statutes. 
That modicuin of your laws may be well enough defined in the 
phrase of Blackstone. But besides these hundred pages of stat- 
utes, you have a body of laws, vast, complex, complicated, re- 
fined, artificial ; its principles, doctrines, maxims, rules, each with 
its own origin, history, vicissitudes, applications, exceptions, lim- 
itations, and compromises, varied, diverse, involved, in the lan- 
guage of Bacon, ** immersed in matter", are hardly contained in 
the thousands and thousands of volumes which line the walls of 
your libraries. They form a body of laws of amplitude, of effi- 
ciency, of subtle, refined, flexible, and all-embracing doctrine, 
tenfold greater than any other than an English-speaMz^ people 
ever possessed. How can it be said of this vast jurisprudence 
that it was ever prescribed by the supreme power in the State of 
Iowa? What government, what functionary or power of any 
government, ever prescribed it as the rule of civil conduct for 
this people? What was the process by which it was prescribed? 
If the definitions are accurate, time may be predicated of this 
act. When was it performed? When, in any sort of way, I do 
not ask, as Gh>d gave the Ten Commandments from Sinai, or as 
a statute is enacted, or a proclamation published; but when, in 
any conceivable sort of way, did the supreme power of Iowa, or 
of the United States, ever prescribe to you one single one of the 
principles, doctrines, maxims, rules, which compose the body of 
your laws? They had been recognized and declared and become 
operative, active, and efficient in the government of men, before 
this State was organized, or the Federal Union framed, or Black- 
stone wrote. Some you may trace to the times before the Pyra- 
mids; some to the Semitic culture of the Hebrews; some to the 
refinements of Greek intellect; more were wrought out in the 
heat and turmoil of Roman life by the edict of praetors and the 
responses of jurisconsults; others were proclaimed amid the 
collisions and tramplings of revolutions. 
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When did this jurisprudence come into operation, force, eflS- 
ciency, in this State f You can not fix the time. You can not 
name the specific act by which this stupendous effect was pro- 
duced : which proves that the binding force of that body of law 
is not derived from any such act ; there never was any such act. 
This simple process of bringing the fact and the theory together 
shows the insufficiency and inaccuracy of this analysis of the 
nature of law. What may be true of statutes has been ascribed 
to law not statutory; the radical difference between the two in 
respect of their origin has been disregarded. The definition of 
the whole domain of the law by the description of a single prov- 
ince, is like a painting of the Sea of Galilee without the pictur- 
esque ''mountains that stand about Jerusalem", and calling it 
the Holy Land. 

Austin has attempted to meet the difficulty. His theory is, 
that Law not statutory is referable, in respect of its origin, to 
custom and judicial judgments. In meeting the point which we 
are considering, he speaks only of custom, as if what is true of 
that sufficiently explains how judiciary law may be said to be 
prescribed by the supreme power in the State. His process of 
explication is this : a custom is merely a rule of morality ; it has 
not been enjoined by the command of a political superior upon a 
political inferior, and no sanction has been annexed to it. Men 
ought to obey it as they ought to observe any moral precept ; but 
as a rule of civil conduct it has not the efficiency, force, or opera- 
tion of civil obligation. That is the first step. But if, in the 
commerce of men, it happens that one departs from this cusrtom, 
the party who is injured thereby may appeal to the courts of law 
for redress. The litigants appear before the court, one pleading 
and the other traversing the rule invoked; the magistrate ap- 
proves, adopts, and declares the rule, pronounces judgment ac- 
cordingly, and denounces a sanction against the offender. By 
that act of the judge the custom, which until now was only a 
rule of morality, is transmuted into law, with all the efficiency, 
obligation, and constraint of law. That is the second step. But 
it remains to show that in this stupendous act the rule is pre- 
scribed by the supreme power in the State. At this point Austin 
is driven to attribute to the judge the character of an agent or 
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minister of the legislature, in whose behalf, by virtue of a dele- 
gated authority, he acts ; through the judge as its representative, 
the supreme power acts when it prescribes the rule of civil con- 
duct. This concludes the process. 

You have not failed to observe the assumptions of the author, 
not one of which he reasonably vindicates: First, that custom, 
however widely observed, however well authenticated, however 
approved by learned men, by morality, by the general conscience, 
is not of legal obligation. Second, that the act of the judge in 
pronouncing judgment, transmutes the custom into law. Third, 
that the Magistracy is to a degree the repository of the supreme 
power of the State. Prom every one of these assumptions your 
minds instantly revolt. A conclusion reached by such a process 
is a fiction. Such an explanation of the august fact of that juris- 
prudence which I have described is a manifest, palpable absurd- 
ity. Make a practical and simple application of this theory. 
Recall any principle of equity; one which was declared cen- 
turies ago by English chancellors, has been universally accepted 
in the courts of all English-speaking peoples, is supported by the 
clearest morality, and is laid down in the books of elementary 
law as an institute; in Story's Equity Jurisprudence, for in- 
stance. Take the doctrine, for example, that a surety paying the 
debt is entitled to all the creditor's securities; or that an agent 
should not make personal profit of his agency; or that a par- 
ticipant in a wrong can not have the assistance of the court. 
Let it be a principle which no one of your citizens has ever had 
the temerity to dispute or violate, so that a case in which it is 
involved could never have arisen. According to Austin that 
principle so authenticated by morality, by time, by the approval 
of universal observation, is only a rule of morality, having no 
sanction, no legal obligation, no efficiency, force, or virtue as law. 
It is law in England, in New York, in Illinois ; there it has had 
the baptism of judgment ; but it is not law in Iowa, for there it 
has not happened to arise in the course of judicial decision. But 
if you here in Iowa disregard it, suddenly you are summoned into 
court, denounced as a criminal, and condemned as if it had al- 
ways been law. 

Perhaps just here the fallacy of this theory becomes more dis- 
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tinctly apparent, for it makes all this vast body of law ex post 
facto. According to it an act innocent when committed becomes 
guilty when brought into judgment. The law has its genesis 
only in the infliction of punishment ; its sanction is not the con- 
sequence, but the occasion of it. A statute which thus affects the 
quality of an act is so vicious that the constitution forbids its 
enactment; and yet this theory attributes to the Magistracy, 
whose authority is only delegated, a competency denied to the 
sovereign legislature, whose agent and minister it is. 

The historical method of this inquiry is simple enough — it is 
that of induction. It collects the recorded, ascertained, authentic 
facts of history ; it disengages such as are material to the investi- 
gation from the accidental, and subjects them to analysis. In 
this process it applies the settled rules of human nature, pre- 
suming that what men have always done in certain conditions 
they will do again in the same conditions. Its object is, from 
these materials and in this way, to ascertain how any legal notion 
— a certain particular legal notion — was first conceived as an 
elementary principle of the national mind; how, when fixed 
therein, it was developed into a principle pervading the general 
conscience; and how the national institutions, national senti- 
ments, and national events conspired together to make it just the 
very thing it is. 

The seed grows to be a tree, so that **the birds of the air come 
and lodge in the branches thereof", and men repose themselves 
within its shade — but not of its own energy. Bains and light 
of day and warmth of sun, the chemistry of soil, and all the 
mysterious operations of fructifying forces contribute to aid the 
process which is beyond the contrivance of man. Not otherwise 
is it with the law. There must be the germ ; but there are also 
the nourishing, fructifying, stimulating, converting, diverting, 
modifying influences of national institutions, modes, dogmas, 
passions; influences, too, of national events, foreign commerce, 
and domestic enterprise ; the influence, above all, of that peculiar 
quality which makes a people what they are, and different from 
all other peoples ; the Greek a Greek, not a barbarian ; an Eng- 
lishman an Englishman, and unlike any continental citizen. All 
these forces operate upon the primary notion of law, which the 
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nation has attained, and developed it into the fixed, definite, 
special principle, doctrines, maxims, rules, or into the system of 
principles, doctrines, maxims, rules, which it becomes. It is 
when law is so conceived that it takes the aspect of a social 
science. 

It then comes under observation, not simply as a rule of civil 
conduct prescribed by a political superior of his own arbitrary, 
personal, irresponsible, volition; but, on the other hand, as a 
result, product, issue, of all the forces which animate society and 
pervade its morality. 

This truth that law is a growth, that it grows out of the con- 
ditions of society, that it reflects the popular character and the 
public institutions may be sufficiently shown by two facts. 

The first is that the law has always attended the general prog- 
ress of the people. Its form is rudimentary in rude times ; it is 
complex and artificial in enlightened civilizations. Its morality 
is coarse, uncivil, and gross at first ; it becomes exact, refined, and 
searching afterward. A single instance will illustrate the im- 
provement of the law in correspondence with the amelioration of 
the moral character of the people. 

In the eigihteenth century English character was brutaL The 
dissoluteness, extravagance, and debauchery were general and in- 
conceivably excessive. In drinking, oceans were drained; in 
gambling, colossal fortunes were overthrown; in duelling, the 
dearest lives were sacrificed; in pugilism, the best men were 
maimed. From society, decency had fled; from commerce, hon- 

r 

esty ; from the church, piety ; from the heart, charity ; from liter- 
ature, chastity. What the political morality was you have read 
in Macaulay's article on Chatham. 

Now mark how the law in a single one of its branches, that, for 
instance, of debtor and creditor, corresponded with this de- 
praved, vulgar, brutal character of Englishmen at that time. In 
that land whose great boast was, that the moment the slave plant- 
ed his foot upon it he became free, the body of the debtor was 
the property of the creditor ; imprisonment for life was the pen- 
alty of unpaid debt. Poor debtors were conflned with the vilest 
criminals, loaded with irons and racked with tortures. Covered 
with filth and vermin, they were left to die without pity, of cold. 
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hunger, and jail fever. We read with horror of a woman dying 
in the Devon county jail after an imprisonment of forty-five 
years for a debt of nineteen pounds. But the parallel between 
the public morals and the law of debtor and creditor does not 
end here. 

Shortly after the beginning of this century, English character 
began a radical reform. The renovation of morals has been grow- 
ing and spreading and penetrating and dominating the social life 
of England, until today to get drunk, to gamble, to fight, to be 
debauched in any way, is to be ill-bred, which is the greatest of- 
fense known to society. And with this improved moraUty has 
come also a charity, a kindliness, a pity, a sympathy for mis- 
fortune, until now benevolence has assumed the guardianship, 
not of the poor and sick only, but of the vicious and the criminal 
as well. The Englishman is no longer brutal ; the age is humani- 
tarian. Note now the correspondence in the law of debtors. In 
1813 insolvents were placed under the jurisdiction of a court, 
and, upon rendering a true account of their property, were en- 
titled to seek their discharge. This was the period of Dickens' 
Marshalsea and Little Dorrit. Thirteen years later the law pro- 
vided that any one should be at once released upon surrendering 
all his goods. In 1861 imprisonment of common debtors was 
altogether repudiated, and the old building was condemned to 
destruction. In our own country the parallel runs farther. 
Sympathy for distress, tender charity for the fallen, have always 
been nowhere so active, efficient, and pervading as in America; 
and here, homestead and exemption laws attest the higher, purer, 
more beneficent morality of our own day and people. 

This parallel shows how the improvement in manners, in senti- 
ment, in feeling, has been attended by the amelioration of the law. 

The other fact which illustrates the nature of English law as 
a social science is the correlation of the principles of the civil 
polity and of private law. Take whatever period of English 
history you please, and you may trace in its political institutions 
and private law the same principles, as if the two together 
formed one system. There is similitude, coincidence, consistency, 
correspondence; and there is something more. There are also 
mutual relations. The public economy has molded the rules of 
civil conduct, and made them what they are. 
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Perhaps the most striking, instance of this is the feudal system. 
During the period of that polity the government was military. 
The king was conceived of as a general, his barons as his of- 
ficers, the people as his soldiers. The kingdom was conceived of 
as a conquered territory, apportioned among the officers as so 
much booty; the ultimate proprietorship being in the royal per- 
son; the occupancy and use being partitioned among his tenants- 
in-chief. The civil duties of the barons and knights were im- 
posed upon them, and were discharged by them in their military 
character. When the Conqueror summoned the whole body of 
the kingdom to his great council, vast cavalcades of martial 
knights, attended by their bands of noble pages, and leading the 
ranks of their military retainers, filed with martial circumstance, 
from castle and hall, through valleys and over hills, to the tented 
field of Sarum ; and there each received, ungirt back from royal 
hands, his knightly sword as the emblem of his martial citizen- 
ship. 

Observe the correspondence of the law. Trade, manufactories, 
goods, money, the pursuits and the arts of peace were so despised 
that the law concerned itself mostly with lands and persons. 
The return for lands holden of a superior — rent we call it — 
was not labor of a certain time or part of the crop; lands so 
holden were said to be held by a base tenure. The only return 
fit for knights to render, or for crown or noble to receive, was 
military. This service being in its nature personal, such rules 
followed as that neither lord nor tenant should alienate his 
estate without the other's consent, and that the eldest son should 
inherit the whole, to the exclusion of the other children. 

This military character extended to the law of person. Guard- 
ianship in chivalry, the right of bestowal in marriage, the do- 
minion of the husband over the wife, the incapacities of infants, 
the right of trial by one's peers, the sanctity of one's house, and 
many other rules relating to status, are purely military in their 
reason and origin. All these rules of tenure and of siaitis are as 
much the natural development of the principles of feudalism as 
the branch, leaf, blossom, fragrance, and beauty of the tree or 
vine are the outgrowth of the sturdy trunk and the embedded 
root. Thus you see the whole kingdom, crown, nobility, and 
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people, tenure, service, and status of one organization and polity ; 
namely, military. • 

When, in the progress of time and the nation, feudalism was 
outgrown; when the civil polity was no longer military; when 
revolutions had subordinated the crown, and the commons, and 
not the lords, were the dominant power in the realm ; then those 
military tenures, services, rights, powers, duties, and status of 
persons were abolished. A new era, an era of personal property, 
of trade and industry, of manufacture and machinery, of peace 
and the arts of peace, followed the age of chivalry ; and the law 
in all its departments bears traces, deep, indelible, and inalienable 
traces, of the transition from the old to the new. 

Our own polity and laws furnish an illustration of their cor- 
relation equally interesting and striking. The fundamental doc- 
trine of American politics is the independence of the citizen. All 
the institutes of liberty which are set out in the Bill of Bights, 
the apportionment of political powers, the setting bounds to the 
functions of each, brief terms of ofiSce, an elective judiciary ; the 
theory of the oflScers as the servant not a master, and of the 
Constitution as above statutes, and the equality of all men before 
the law, without regard to race, color, or previous condition of 
servitude ; these and all other allied forces of our political system 
are set around the citizen for his protection, as well against the 
aggressions of the State as from wrongs of his neighbor. It is 
a system of government such as the world never saw before; a 
machinery intricate beyond example, but intricate, involved, 
complex, because of its anxiety for the citizen and not for the 
State, for the governed and not for the governors. 

Pass to a brief reference to the private laws which are re- 
flected, derived, and secondary lights of this great illumination 
of the American system. How greatly extended is the right of 
criticism of public men and measures, and how relaxed the re- 
straint of the law of libel ; how the rights of conscience are hedged 
about ; how sumptuary laws are disapproved, and the stringency 
of Sunday observance is relaxed ! Mark the statutes relating to 
the property of married women, and to homesteads and execution 
exemptions, the new doctrines justifying the regulation of rail- 
roads, the grant of corporate franchises to any one who will take 
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them, and all the whole body of enactments which repudiate the 
paternal theory and emancipate industry, enterprise, sagacity, 
from the restraint of the older civilization. All these laws are the 
application to private affairs of the principles of the civil econ- 
omy. 

Having thus explained the historical method, and illustrated 
the fact of law as a social force, and as the product of other 
social forces, we recur to the deficiency of the theories of Austin 
and the other analysts to answer the nature of customary and 
judiciary law. We have seen that these laws do not have their 
genesis in the command of the sovereign. Another explication 
is necessary. I propose to show that as these laws are social in 
their origin, they derive their obligation from the general con- 
science of society, and do so by the aid of ascertained, authentic 
facts of human nature and of history. 

I speak first of custom. How has a custom become a law ? To 
use Austin's descriptive phrase, how is a custom transmuted into 
law ? How does the observance, the obedience, of a custom come 
to be obligatory on the people ; to be the right of one and the duty 
of another ; how comes disobedience of it to expose the guilty to 
punishment? The question itself is misleading. A custom never 
becomes a law. Custom is law. As soon as a mode of conduct 
becomes so general, uniform, consisten);, as to be a custom, so 
soon, provided it relates to a matter of civil conduct, it i6 law; 
and as such its obedience is oblig3.tory ; is the right of all and the 
duty of each, and its violation is punishable. The reason is ob- 
vious. The mode of civil conduct which has ripened into a cus- 
tom has so affected the general conscience, that obedience is right 
land disobedience is wrong; and as the custom by its nature re- 
lates to an act of civil conduct, the State must enforce the right 
and punish the wrong. 

Trace the process by which custom affects the general con- 
science. How did you acquire any one of those graces which 
make you an accomplished lawyer? The grace, for instance, of 
polished and forcible public speech. Each one of them, posture, 
gesture, intonation, what-not, is an acquisition; it has been 
taught you or you have taught yourself, in lesson after lesson. 
The same thing has been done and repeated many times, day 
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after day, with patience, with assiduity, with resolution. When 
you began to address juries and courts and assemblies, these 
rules pressed themselves painfully on your consciousness; you 
tried to observe them in all your manner. At last, by frequent 
repetition, you have reached that point of accomplishment when, 
in your public addresses, you observe them, utterly unconscious 
of them. They have become a part of your organization, and 
are performed without volition or even consciousness. This has 
been admirably illustrated thus: Huxley says, *'As every one 
knows, it takes a soldier a very long time to learn his drill; to 
put himself, for instance, into the attitude of 'attention' at the 
instant the word of command is heard. But, after a time, the 
sound of the word gives rise to the act, whether the soldier be 
thinking of it or not. There is a story, which is credible enough, 
though it may not be true, of a practical joker, who, seeing a dis- 
charged veteran carrying home his dinner, suddenly called out 
'attention!' "Whereupon the man instantly brought his hands 
down, and lost his mutton and potatoes in the gutter. The drill 
had been gone through, and the effects had become embodied in 
the man's nervous structure." 

Society passes through the same process of instruction and drill 
while a custom is forming, and with the same result. What a 
man has done he inclines to repeat; as he has done it, so he in- 
clines to repeat. When the habit of doing it in the one way has 
become fixed upon him he transmits it to his children. The 
example of a worshipful ancestor, and the principle of heredity, 
enforce it upon them. The man who has long done one thing in 
one way inclines naturally and strongly to enforce his practice 
on others; while they, on their part, incline to follow his ex- 
ample. Thus a single man's practice becomes the habit of many ; 
gathers strength by spreading ; is exaggerated by descent, until 
it has penetrated the life, pervaded the character, and affected 
the conscience of the people. Until it has reached such develop- 
ment, it is not a custom ; it is only a practice ; but when that point 
is reached, if it be a mode of civil conduct, it is law. It has ac- 
quired the force of law by reason of the acceptance of the general 
conscience, by which obedience of it is approved as right, and dis- 
obedience of it is condemned as wrong. It is this that makes it law. 

16 
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Let this be further illustrated. We all understand that there 
is such a thing as national character — that enormous aggregate 
of opinions, sentiments, beliefs, superstitions, prejudices, ideas, 
held in combination in such a singular way as to form a special 
and peculiar product. We speak, for instance, of New England 
character as of a certain, definite, special quality. How came 
this type of Americans to be what it is ? Certain persons agree- 
ing in dispositions, temperaments, religious and political opinions, 
sympathies, sentiments, and superstitions, formed settlements in 
regions remote from alien influences. They exaggerated their 
own dispositions; taught their own creeds; nursed their own 
passions. They discouraged all other dispositions; persecuted 
all other beliefs ; and condemned all other character. The result 
was that special quality of American citizenship, unlike that of 
any other part of the country, which you recognize wherever you 
see it under the whole heavens. And it is what it is, by virtue of 
the quality of its conscience ; by virtue of its deep and abiding 
conviction that certain things are right, and certain other things 
are wrong, without any respect for the judgment of any other 
people. Now, when a custom of civil conduct has obtained among 
this civic people, it is, by the very fact of its prevalence, shown 
to be approved by the general conscience. It thereby has be- 
come obligatory upon the citizen, and the appropriate sanction 
is annexed to it. 

There is an interesting fact which strongly confirms this view 
of the very high nature of custom as of legal obligation. As has 
been stated, custom springs up and grows mostly among peoples 
in the early period of their national existence. We must repair 
to those periods for information. It is an ascertained fact that 
the notion obtains in all rude societies that if their primary 
usages are broken some great evil will befall the tribe. The 
nature of the evil can not be anticipated ; the manner of it can 
not be foretold; the certainty of it can not be avoided. It is d. 
supernatural power which administers the punishment, and it is 
visited, not upon him who has committed the act, but upon the 
whole tribe. The offense is attributed to the whole community, 
rather than the individual; moral degradation is not personal, 
but corporate. Hence the sanction is upon the body of citizens. 
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The awful miseries of the Greek tragedies, and most of the dis- 
tresses which in the Iliad befell the Grecian hosts and chiefs are 
referable to delinquencies of this class. The same is true of Ro- 
man morality, which attributed to exact observance of usages the^ 
strictest legal obligation ; and of the Teutonic tribes, out of which 
European nations have been developed. Tacitus says: **The 
power of punishment for these offenses is committed to the 
priests. When administered by them it has neither the air of 
vindictive justice, nor of military execution; it is rather a re- 
ligious sentence, inflicted with the sanction of deity." 

The prevalence of this notion is evidence of the sacredness of 
customs, and that the general conscience attached to them those 
sanctions which make them laws. 

It remains to be explained how law, neither statutory nor 
customary, comes into operation and force. This does not include 
all of those laws which Austin calls judiciary — to which Ben- 
tham applies the approbrious epithet, judge-made law. Much of 
this is referable to custom ; it is custom developed ; it is the prin- 
ciples of custom applied to new conditions. What has been said 
of custom in its simple, elementary, rudimentary aspect, and in 
its direct operation, is sufiScient for this whole class of laws. 
Those laws not statutory nor customary remaining to be ex- 
plained are derived from principles, doctrines, and maxims, 
which the experience of other nations have worked out and es- 
tablished, and which have been imported thence into English 
jurisprudence. The question is, how do they become obligatory 
upon Englishmen? The Roman law — the most consistent, re- 
fined, highly developed — to use the peculiar and exquisite term 
of the civilians — '* elegant" system of jurisprudence the world 
has ever witnessed — is the great source from which, by foreign 
importation, English law has been enriched. How have these 
principles of the civil law come into force, operation, and obliga- 
tion among English-speaking peoples? Or, if you prefer to 
bring the matter close home to yourselves, how have these prin- 
ciples, originally of Roman birth, and afterward adopted into the 
jurisprudence of England and New York and Illinois, become 
efiScient as rules of civil conduct in Iowa? 

Of all this class of laws this quality may be predicated, that 
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they thoroughly consist with the legal notions of the people 
among whom they obtained sway. No foreign legal doctrine or 
maxim or rale, which is alien to the native jurisprudence, ever 
has, or ever could, obtain naturalization therein. For instance, 
the Roman doctrine of patria potestas was never adopted in 
England; it is repugnant to English notions that a daughter 
when married retains her primary relation and allegiance to her 
father's house. Not only must there be this consistency to a 
degree, but it must be so thorough, radical, and natural, that 
upon its bare presentation to the general conscience it is instant- 
ly accepted as just and right; its morality, its expediency, its 
relevancy, must be such that, instinctively and intuitively, the 
national sense accepts, adopts, appropriates, assimilates it. 

This may be illustrated by one of the rules which has been 
mentioned that an agent shall not make personal profit of his 
agency. This is a doctrine of Roman lineage. Cicero says 
^Hotius autem injustitiae nulla capitalior est quam eorum qui 
cum maxime fallunt id agunt ut viri honi esse videantur."^ 

Now, that maxim became English law, not simply because it 
was right (it is easy to conceive of a jurisprudence of a people 
into which it was never adopted, right and just, and expedient 
as it is), but because it commended itself to the English con- 
science; it consisted with English notions of right and justice 
and civil expediency. It is precisely the same as a rule of moral- 
ity addressed to the conscience of an individual; he has never 
been instructed about that special rule, but if he be tempted to 
disobey it, instantly his moral sense, otherwise instructed, teaches 
him that the violative act is wrong. There are many moral pre- 
cepts which govern the conduct of good men which have not been 
adopted into our laws. The reason is, that right as they are, 
they are not yet approved by the civil conscience. 

This may be illustrated by an historical instance of the most 
striking and most stupendous significance. The Roman juris- 
consults of the Antonine era laid down the legal proposition 
that ^^omnes homines natura aequales sunt," Ulpian and his 
contemporaries announced this maxim that all men are natur- 
ally equal, in order to present before the august tribunals of the 

1 De Officiis, Lib. 1, Ch. 13. 
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Empire citizens and foreigners, freedmen and slaves, agnate and 
cognate, as equally entitled to the protection of the laws. It 
never had full complete radical acceptance at Rome; else the 
universal institution of slavery would have been overthrown, 
and the whole social system of the Empire been disorganized. 
During the reconstruction of society in the Middle Ages, when 
force divided men, one class from another, in more marked ranks 
than ever before, it was lost as a principle of civil polity. In the 
fourteenth century, however, one thousand years after Ulpian 
wrote, the French King, Louis Hutin, set it up in almost the 
same words in his Proclamation of Emancipation of the serfs: 
*' Whereas, according to natural law everybody ought to be bom 
free ; therefore, ' ' he proceeded, * * I emancipate the slaves. ' ' The 
phrase caught the French imagination. French lawyers always 
delighted to repeat it ; through the eighteenth century, that seeth- 
ing time of social theories, French philosophers reasoned from 
it as an axiom, and carried it to all its logical conclusions ; thence, 
with other cognate notions, it was imported into America, and 
Jefferson wrote it at the head of the Declaration. But it re- 
mained an abstraction. It was languidly assented to by the 
thought, and had little influence on the practice, of the nation. 
It was a glittering generality. The negro had no rights which 
the white man was bound to respect — that was the principle 
which the public conscience recognized; all men are born free 
and equal — that was the principle which the public conscience 
could not apprehend. But there it was written in the Declara- 
tion, and everlastingly it was sounding in the ears of the people. 
You know what followed. Agitation, persecution, passionate 
contention, compromises made, and compromises broken, seces- 
sion; then the appeal to arms with all the passions of war. 
Through all the long process the national conscience was being 
instructed and made ready for the consummation ; it was aroused, 
it was informed, it was made resolute, it became aggressive, un- 
yielding, and imperative. When the conquest of armies was 
complete, slavery was irretrievably doomed ; equality before the 
law had become the doctrine of the Republic. It needed no 
proclamation nor constitutional amendment to fortify, consoli- 
date, immortalize the dictate of the national conscience. With 
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neither, the consummation would have been the same. The 
maxim of Ulpian, the dogma of French lawyers, the principle of 
the Declaration, no longer an abstraction, a glittering generality, 
was accepted, approved, appropriated, and assimilated by the 
general conscience, and thenceforth this age was anointed, and 
this land consecrated, by the sanctity of liberty forever. 

I have now shown with such clearness as I could, in the brief 
period allowed for this service, but not with such abundance of 
illustration, or such extensive disquisition, as the subject allows 
and demands, what is the genesis of the law; that when it is 
statutory, it may be said to be prescribed by the supreme power 
in the State ; it may be described as a command of a political 
superior to a political inferior. But when it is not statutory, it 
is a growth in the national intelligence of legal notions which 
have found lodgment therein, either through custom or by im- 
portation from foreign systems, and receives its force and obli- 
gation and sanction from the general conscience. 

Were I to venture a definition of law, I would say that it is a 
rule of civil conduct by which organized society, either by the 
force of the general conscience or by legislative declaration, 
obliges its members to do or forbear a class of acts. In this def- 
inition all the elements into which the most rigid analysis has 
resolved the notion of law, are to be found — a political superior, 
a political inferior, obligation, right, duty, sanction. At the 
same time the mode by which law is made, is explained in a man- 
ner conformable to the ascertained and authentic facts of human 
nature and of history, and is displayed to view, not as a body of 
arbitrary, empirical, tyrannical commands, but as social and the 
result of social forces. 

If we as lawyers can thus conceive that great science which we 
cultivate, we shall never pervert it into a craft, trade, or adven- 
ture, but govern ourselves always as its loyal professors. 

The Western Jurist, 1881: 242. 
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Moulton, A. H., reference to, 29 
Moyer, S. J., reference to, 30 
Murphy, J. H., reference to, 31 
Murphy, T. P., reference to, 29 
Mynster, William A., reference to, 31 
Myton, W. S., reference to, 31 

National Bar Association, appointment of delegates to, 77 

Newman, T. W., honorary member, 28 

Nichol, W. A., reference to, 30 

Noble, Beuben, honorary member, 28 

North, T. B., reference to, 13, 29 

Nourse, C. C, reference to, 12, 13, 17, 18, 24, 31, 33, 34, 37, 40, 50, 60, 61, 66, 
68, 81; resolution and discussion relative to itinerant court, 22; dis- 
cussion opposing fee-bill, or system of costs, 42; discussion opposing 
two years requirement for admission to bar, 43; resolution relative to 
court expenses, 59; discussion relative to witness fees, 62; discussion 
opposing prohibitory amendment, 74, 78, 80; resolution relative to pro- 
hibitory amendment, 75 

O'Donnell, Fred, reference to, 87 

Officers, list of, (1874) 17; (1875) 24; (1876) 34; (1877) 40; (1878) 50; 

(1879) 60; (1880) 68; (1881) 81 
Oral arguments, resolutions relative to, 21 ; reference to, 22, 23, 68 
Order of business, 18, 19 

Organization, temporary, 12; permanent, (committee on) 12; report of, 17 
"Our Wives and those that are to be,*' (toast) by D. B. Henderson, 84 

Parker, J. M., reference to, 30 

Parsons, Galusha, reference to, 31, 35 

Patterson, J. G., reference to, 33, 38, 40, 50, 61 

Patterson, L. B., reference to, 30 

Perry, T. B., reference to, 24, 30, 41, 51, 69, 82 

Phelps, Charles H., reference to, 22, 29 

Phelps, Matt., reference to, 31 

Phelps, B. G., reference to, 28 

Philadelphia, early bar association, 10 

Phillips, William, reference to, 13, 31, 41; discussion on fee-bill, or system 

of costs, 42; discussion favoring two years' study for admission to bar, 

43 
Phillips, W. W., reference to, 31 
Polk, J. S., reference* to, 31 
Porter, John, reference to, 29, 61; discussion relative to reduction of court 

costs and criticism of grand jury system, 56, 58 
"Post-office court," reference to, 22, 36 
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Powers, S. 8., reference to, 28, 40 

Presidents State Bar Association, 

James Grant, (1874) 17; (1875) 24 

Wm. G. Hammond, (1876) 34 

H. H. Trimble, (1877) 40 

John N. Rogers, (1878) 50; (1879) 60 

George G. Wright, (1880) 68 

John F. Duneombe, (1881) 81 

Proceedings, State Bar Association, first (1874) 12; second (1875) 18; 
third (1876) 33; fourth (1877) 39; fifth (1878) 46; sixth (1879) 55; 
seventh (1880) 62; eighth (1881) 72 

Proceedings, publication of authorized, 77 

Prohibitory Amendment, ''What is the true constructiom of the proposed 
prohibitory amendment to the state constitution?'' 72, 78; discussion 
of, 72, 78; resolution by C. C. Nourse, 75; resolutions by A. B. Cum- 
mins, 78; substitute by J. N. Bogers, 78, 79; matter laid upon table, 81 

Prouty, J. N., reference to, 29, 40 

Putnam, Charles £., reference to, 31 

Ransom, Charles T., reference to, 30, 34, 40 

Rea, J. Morris, reference to, 29 

Receptions, at Colchester Place, 26; at Abom House, 71, 83 

Redman, William H., reference to, 31 

Reed, H. T., reference to, 69, 71 

Reed, Joseph R., reference to, 27, 28 

Reiniger, Robert, honorary member, 28 

Resolutions, admission to bar, that admission be vested in Supreme Court, 
46, 48; favoring two years' course of study, 48; amendment adopted 
and committee appointed to memorialize legislature relative to two 
years' course of study, 49 

Resolutions, court expenses, relative to, 59; appointing legislative committee 
to consider reduction of, 61 

Resolutions, prohibitory amendment, relative to, by C. C. Nourse, 75; rela- 
tive to true construction of, by A. B. Cummins, 78; substitute relative 
to inexpediency of considering, by J. N. Rogers, 78, 79 

Resolutions, Supreme Court, report Judiciary Committee, 21; amendment 
presented and adopted to abolish itinerant system of, 22; reconsid- 
ered, 25 

Resolutions, vote of thanks for annual address, to T. M. Cooley, 26; to G. F. 
Magoun, 45; to John F. Dillon, 51; to Samuel F. Miller, 61; to J. M. 
Woolworth, 76; to George G. Wright as retiring president, 82 

Resolutions, relative to oral arguments, 21; amending United States Circuit 
Court rules, 60; relative to death of Col. John Fyffe and J. G. Patter- 
son, 61; opposing holding of constitutional convention, 64, 66; on the 
removal of Wm. G. Hammond, 82 
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Bice, £. C, reference to, 30 

Biehman, £. F., reference to, 31 

Biehman, J. Scott, reference to, 25, 31, 35, 41; argument favoring two 
years' course of study for admission to bar, 47 

Biley, E. F., reference to, 28 

Bitchej, James M., reference to, 28 

Bobinson, L., reference to, 30 

Bogers, John N., reference to, 17, 20, 21, 22, 24, 25, 27, 31, 35, 41, 49, 69, 
71, 76, 81, 86, 87 ; elected president, 50, 60 ; discussion favoring f ee-biU, 
or system of costs, 42; argument favoring two years' course of study 
and that admission to the bar be at the discretion of Supreme Court, 47; 
resolution favoring two years' course of study, 48; favoring higher 
standard for admission to bar of Iowa, 76; resolution as to inexpedi- 
ency of considering prohibitory amendment by Bar Association, 78; 
motion to amend Cummins' substitute, 79 

BoUins, C. W., reference to, 33, 38 

Borer, David, reference to, 22, 25, 27, 29 

Boss, L. W., reference to, 31, 35, 40, 41, 50, 51, 60, 61; argument favoring 
higher qualification for admission to bar, 48 ; discussion pertaining to re- 
ducing court expenses, 56, 58 

Bothrock, James H., reference to, 28 

Bowell, N. W., reference to, 17, 24, 32, 82 

Buby, S. G., reference to, 30 

Buddick, George W., reference to, 28, 82 

Bules of Practice, resolution to repeal rules of United States Circuit Court, 
60; motion to amend rules of United States Circuit Court, 70; com- 
mittee appointed to draft rules, 71 

Bumple, J. N. W., reference to, 12, 13, 29, 35 

Bunnells, John S., reference to, 14, 31, 40 

Buttkay, Louis, reference to, 13, 21 

Byan, D., 30, 52 

St. John, J. M., reference to, 13, 31, 42 

Scott, Herbert L., reference to, 30 

Sears, B. £., reference to, 30, 35, 41, 52 

Seaton, Lee E., reference to, 30 ' 

Seevers, William H., honorary member, 38, 69 

Selleck, John £., reference to, 30 

Shane, John, honorary member, 38 

Sheean, J. L., reference to, 30, 41, 69 

Sherman, Buren B., reference to, 27 

Shiras, O. P., reference to, 12, 13, 17, 24, 25, 29, 35, 40, 50, 60, 61, 69, 81, 

87; discussion relative to reduction of court costs, 56, 57 
Sickmon, W. S., reference to, 13, 31, 68 
Sloan, Bobert, honorary member, 28 
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Smith, H. Y., reference to, 31 

Smith, Seward, reference to, 13, 31, 42 

Smythe, P. Henry, reference to, 29, 50, 51, 60 

Soper, E. B., reference to, 29, 34, 50, 61, 69 

Springer, J. D., reference to, 33, 38, 50, 61, 69, 87; counsel for prosecution 

in Cole disbarment, 60, 71; name appears as Spurrier, 60 
Stacy, J. S., reference to, 50, 61, 68 
Stevens, W. H., reference to, 32 
Stiles, E. H., reference to, 33, 34, 36, 37, 38, 40, 60, 69, 81, 87; address by, 

141 
Stockton, Thomas B., honorary member, 28 
Stoneman, John, reference to, 17, 24, 87 
Storrs, Emory A., reference to, 88 
Stowe, W. A., reference to, 12, 13, 17, 24, 29, 34 
Stuart, Theodore M., reference to, 30, 41, 52, 69 
Stnbbs, D. P., reference to, 27 
Strawn, W. S., reference to, 69 
Supreme Court, relating to, 21, 22, 23; permanent location favored, 22; 

* * itinerant ' ' and * * post oflSce ' ' court, 22, 36 ; implied censure of, 23 ; ex- 
amination of candidates for bar should be vested solely in Supreme 
Court — discussion and resolution, 46, 48, 77 

Sweeney, C. H., reference to, 13, 31 

Temple, Henry, reference to, 28 

Thompson, F. D., reference to, 31 

Three years' course of study, argument favoring, 48 

Toasts, at annual banquet 1881, with responses, 84 

**The Judge; his duties and pleasures," by Geo. W. McCrary 

"Good Digestion; its compatibility with a lawyer's conscience,*' by 

N. M. Hubbard 
* ' The Itinerant Bar, ' ' by Joseph C. Knapp 

* * The Lawyer in politics, " by H. H. Trimble 

"Our Wives and those that are to be," by D. B. Henderson 
Topics for discussion, 

"Fee bill, or system of costs," 41 

* * Two years ' course of study for admission to bar, ' ' 42, 46, 76 
"Can the expenses of our courts be reduced by legislative action!" 55 
* ' Witness fees, ' ' 62 

"Constitutional convention," 64 

"Prohibitory constitutional amendment," 72, 78 
Tracy, Joshua, reference to, 29, 35 
Treasurer, report of, (1875) 26; (1876) 37; (1878) 49; (1880) 70; (1881) 

72 
Trimble, H. H., reference to, 12, 13, 17, 24, 29, 34, 35, 40, 61, 68, 76, 86, 87; 

elected president, 40; discussion relative to reduction of court expenses 
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and criticism of grand jury system, 55, 56, 57; counsel against Judge 
Cole, 60, 71; discussion on witness fees, 62; discussion as to constitu- 
tional convention, 64; **The liawyer in Politics," (toast) 84 
Two years' course of study required for admission to practice, discussion, 
42, 46; resolution favoring, 48; adoption of resolution, 49; committee 
appointed to present to legislature, 49; report, 60; failure of legislature 
to enact bill, 65, 76 

Van Duzee, A. J., reference to, 29 
Vote of thanks, (see Resolutions ) 

Wainwright, V., reference to, 86 

Wellington, C, reference to, 32 

West, A. B., reference to, 86 • 

White, John B., reference to, 29 

White, William K., reference to, 31 

Whitney, M. T., reference to, 30 

Willard, E., reference to, 12, 13, 17, 24, 25, 29 

Willett, G. R., reference to, 32, 35 

Williams, B. A., reference to, 31 

Williams, M. E., reference to, 31 

Wilkin, Eli, reference to, 30, 52 

Wilson, David 8., honorary member, 28 

Wilson, J. W., reference to, 30, 41 

Winslow, H. S., reference to, 12, 13, 24, 30, 28, 86 

Witness fees, discussion of at seventh annual session (1880), 62 

Withrow, Thomas F., reference to, 65 

Women favored for admission to bar, 60 

Woodin, D. W., reference to, 13, 21 

Woodward, J. S., reference to, 17, 24, 28 

Woolson, John S., reference to, 29, 87 

Woolworth, J. M., reference to, 72, 86 ; vote of thanks to, 76 ; address by, 226 

Wright, G. C, reference to, 13, 17, 24, 28 

Wright, George F., reference to, 31, 82 

Wright, George G., reference to, 25, 31, 35, 40, 49, 50, 60, 86; elected presi- 
dent, 67, 68; discussion as to witness fees, 63; discussion relative to 
constitutional convention and offering resolution against, 64; vote of 
thanks to, 82 

Wright, Thomas S., reference to, 31, 65, 86 

Wyllis, J. C, reference to, 30 

Young, George B., reference to, 87 
Young, Josiah T., reference to, 27 
Younkin, A. C, reference to, 30 

Zuver, J. R., honorary member, 28 
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